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by  retail  markets  of  frozen  -  62-k2 


PUBLIC  WORKS  DEPARTMENT  Year  1962 

Opinion  No 

APPEALS 

Sections  117  and  117.1  of  charter;  -  from  decisions 
of  the  City  Planning  Commission;  §3°7»  art  3  of  City 
Planning  Code;  inclusion  of  government  property  62-36 

LIEN 

Assessment;      cancellation  of  -  62-^8 

PERMIT   OF  OCCUPANCY 

599   PineStreet;      temporary  -   in  light  of  Supreme  Court 

order  transferring   case   to  it   for  hearing  62-I4.I 

SPRINKLERS 

Garbage   chutes;      automatic   sprinklers   in  garbage    and 

trash  chutes  in  one   andtwo-f amily  dwellings  L/62-11 


-R-  Year  1962 

Opinion  No 

RECREATION 

Definition;  62-^3 

REFERENDUM 

Housing  projects;      procedures   requisite   to  holding   an 
election   re   low-rent  housing  projects  L/62-8 

REGULATIONS 

Advertisements;      advertising  matter  on  parking  meters  62-59 

Discrimination;      ordinances  prohibiting  discriminatory 

practices   in   certain  housing  because   of  race,    color, 

religion,    national  origin  or  ancestry   and    creating 

Fair  Housing  Commission;   whether  state   has  pre-empted 

field  because   of   state   statutes  on  the    subject  62-39 

Frozen  meats;      -   concerning   sale    and  preparation  62-1^.2 

REJECTION 

Bid;      Hall   of  Justice;    terms   and    date   of  sale  L/62-17 

RELOCATION 

Facilities;      Bay  Area  Rapid  Transit  District;      agree- 
ment with  city  and   county   of  San  Francisco;    -   of 
facilities   for  subway,    etc  L/62-13 

REMOVAL 

Tracks;      proposed  Market  Street    subway;    financial 
responsibility  L/62-18 

REPRESENTATIVES 

Foreign;      exempt  from  hotel   occupancy  t  ajc  62-50 

RESCISSION 

Board  of  Supervisors;      power  of  Board   as t o  action 

previously  taken  62-[(.0 

RESOLUTION 

No  623-61;      validity   and   regularity   of  adoption  of   - 
approving   change   of  location  of  low-rent  housing 
units   of  Housing  Authority   of  the   city   and    county 
and    approving   selection  of   additional   site   for  dev- 
elopment  of  project   cal  1   -   18(13)    and    approving 
said    site  62-37 

RETIREMENT 

Carrick,    Daly  andBessey;      threatened   taxpayer's   suit; 

course   of    action   to  be   followed   in  Harrison  and  Thiel- 

meyer  matter  62-51 


-R-  Year  1962 

Opinion  No 

RETIREAHj'I 

Chief  Attorney,   criminal;      -   at  6$;    reappointment; 

San  Francisco   Administrative   Code   §16.1+2   re  L/62-7 

Deputies;    Public  Defender's  Office;      is   -   compulsory 

at  age   65;    San    Francisco  Administrative   Code   §16.1|2 

re  L/62-6 

Smith,    Frank  P.;      right  to   a  fluctuating  pension  62-1^.6 

RICKSHAS 

For  hire;   procedure  to  be  followed  on  application 
by  motorized  ricksha  company  for  certificate  of  pub- 
lic convenience  and  necessity  62-5I4. 

RIDERS 

Ambulances;      city' s  liability   to    -   in  emergency  hos- 
pital  ambulances  L/62-9 


RECREAriON  AND  PARK.  DEPARTMENT  Year  1962 

Opinion  No 

POLICE  ACADEMY 

Lease;      headquarters   for  Boy   Scouts  of  Aiaerica  62-53 


REDEVELOPMENT  AGENCY  Year  1962 

Opinion  No 

HUNTER'S    POINT 

Housing;      moderate   priced  housing;    prevention  of 

future    speculation  L/62-16 


RETIREMENT   BOARD  Year  1962 

Opinion  No 

PENSION 

Harrison  and  Thielmeyer  matter;  threatened  tax- 
payer' s  suit;  course  of  action  to  be  followed  in 
the   above  matter  62-51 

Smith,    Frani  P.;      right  to    a  fluctuating  -  62-^6 


-S-  Year  1962 

Opinion  No 

SALE 

Frozen  meats;      regulations   concerning  preparation 

and    sale   by   retail  markets  62-1+2 

Hall   of  Justice;      terms   and   date   of   sale  L/62-17 

Hall   of  Justice;      whether  terms  of  bond   issue   require 

L/62-15 

SAN   FRANCISCO    CONVENTION  AND  VISITORS   BUREAU 

Booth;  legality  of  tourist  and  convention  booth  in 

Union  Square  62-1+3 

SAN   FRANCISCO    PLANNING  AND  URBAN    RENEWAL   ASSOCIATION 

Appointment;   legality  of  appointment;  citizen' s 

advisory  committee  L/62-19 

SAN  FRANCISCO  RICKSHA  COMPANY 

Application;   Police  Commission;  motor  vehicles  for 

hire;  procedure  to  b e  followed  on  application  by  - 

for  certificate  of  public  <r>  nvenience  and  necessity       62-51+ 

SEGREGATION 

Schools;      legality  of  expenditure   of  public   funds 
for  transportation  of   school    children  other  than  han- 
dicapped  children  62-1+7 

SIGNS 

Advertisements;   re  sale  of  space  on  parking  meters       62-59 

SITE 

Low-rent  nousing;   validity  and  regularity  of  adop- 
tion of  resolution  no  623-61  approving  change  of  location 
of  housing  units  of  the  Housing  Authority  and  approv- 
ing selection  of  additional  -  for  development  of  pro- 
ject cal  1-18  (13)  62-37 

SMITH,    FRANK   P. 

Pension;      right   to   a  fluctuating  62-1+6 

SPECULATION 

Housing;      Hunter's  Point;    modera  te  priced  housing; 

prevention   of  future   -  L/62-16 

SPRINKLERS 

Garbage    chutes;      automatic   -   in  garbage    and    trash 

chutes   In   one   and    two-family   dwellings  L/62-11 

STREETS 

Assessments    liens;      cancellation   of  62-1+8 

SUBWAY 

Costs;      San  Francisco   Bay  Area  Rapid  Transit  District; 

proposed  Market   Street;    financial   responsibility  L/62-18 


-s- 


SUBWAY 


SUIT 


Costs;  San  Francisco  Bay  Area  Rapid  Transit  Dis- 
trict; proposed  Market  Street  -  ;  financial  res- 
ponsibility 


Taxpayer's;      Retirement  Board;      course   of    action 
to  be   followed   in  Harrison  a nd  Thielmeyer  matter 


Year  1962 
Opinion  No 

L/62-18 
62-51 


SAN    FRANCISCO  ADMINISTRATIVE   CODE  Year  1962 

Opinion  No 

SECTION    lo»U2 

Re    Chief  Attorney,    criminal  L/62-7 

Re   persons  included   in  Retirement   System;    applicabil- 
ity  to  deputies   in  Public  Defender's  Office  L/62-6 


SAN    FRANCISCO   INTERNATIONAL  AIRPORT  Year  1962 

Opinion  No 

BIDS 

Procedure;  airport  ground  transportation  agreement 
and  parking  lot  lease;  changes  thereto;  whether  bid 
procedure   required  62-i|5 


-T-  Year  1962 

Opinion  No 

TAX 

Hotel;      representatives   of   foreign   countries   exempt 

from  hotel   -  62-50 

TAXATION 

Possessory   interests;      non-profit  parking  facilities  62-38 


TUBE 


WIN   PEAKS 


62-56 


"TEMPORARILY" 

Interpretation;      charter   $ll\l   re   obligation  of  employee 
to  discharge   duties   to   vh  ich  his   chief  may   assign  him 

TRANSFER 

Court;      case   of  permit   of  occupancy   at  899  Pine   Street; 
Supreme   Court  order  transferring   case   to    it  for  hear- 
ing 62-U1 

TRANSPORTATION 

Cnildren;      San  Francisco  Unified  School  District; 
legality   of  expenditure   of  public   funds   for  -  of  chil- 
dren other  than  handicapped    children  62-1^7 

Ground;      airport   ground   -   agreement   and   parking  lot 
lease;    changes   thereto;    whether  bid  procedure   re- 
quired 62-45 


Underwater;      effect  of  certain  counties  withdrawing 
from  Rq?  id  Transit  District   on   the   right   of  t  he 
California  Toll  Bridge  Autnority  to   finance    construc- 
tion of   -  62-35 


Improvements;      permission   to   improve    streets    and   ease- 
ments may   be   granted   to    subdivider  before   final  map 
is   approved  62-1^9 


-U-  Year  1962 

Opinion  No 

UNION  SQUARE 

Booth;   legality  of  tourist  and  convention  booth 

in  -  62-14.3 

UNRJH  ACT 

Discrimination;    ordinance   prohibiting  discrimina- 
tory practices   in   certain  nouslng  because   of  race, 
color,  religion,    national  origin  or  ancestry   and 
creating  Pair  Housing  Commission;   whether  3tate   has 
pre-empted   the    field    because   of   state    statutes   on 
the    subject  62-39 

URBAN   RENEWAL 

Committee;      citizen's  advisory  committee;    legality 

of   appointment  L/62-19 

Hunter' s  Point;      moderate   priced   housing;    prevention 

of  future   speculation  L/62-15 

USE 

Meters;      advertising  matter  on  parking  meters  62-59 


-V-  Year  1962 

Opinion  No 

VARIANCE 

tS99  Pine   Street;      temporary  occupancy  permit  in 

light  of  Supreme  Court   order  transferring   case   to 

it   for  hearing  62-I4J. 

VEHICLES 

Rickshas;  motorized  -  for  hire;  procedure  to  be  fol- 
lowed on  application  by  motorized  ricksha  company  for 
certificate   of  public   convenience   and    necessity  62-5i| 

VIOLATION 

"Temporarily" defined;  interpretation  of  word  tem- 
porarily in  charter  §  H4.I  re  obligation  of  employee 
to  discharge  duties  to  which  his  chief  has  or  may 
temporarily   assign  him  62-56 


VISITORS 


Information;   legality  of  tourist  and  convention 

booth  in  Union  Square  62-l|.3 


-w- 


WIDOWS 


"Maude  Bessey;  Retirement  Board;  threatened  tax- 
payer' s  suit;  course  of  action  to  be  followed  in 
Harrison  and  Thielmeyer  ratter 


Year   1962 
Opinion  No 

62-51 


WITHDRAWAL 
Rapid 


effect  of  certain  counties 


.  Transit  District; 
withdrawing  therefrom  on  the  right  of  the  California 
Toll  Bridge  Authority  to  finance  construction  of  un- 
derwater tube 

WRECKERS 

Auto;      validity  of   license   requirements  of  §£1235 
and   1237   of  the  Police  Code;    supplement   to   opinion 
no  1258 


62-35 


62-52 


WATER  DEPARTMENT  Year  1962 

Opinion  No 

SAN   FRANCISCO   BAY  AREA   RAPID  TRANSIT   DISTRICT 

Subway;      financial   responsibility;    removal  of  fac- 
ilities L/62-18 


OPINION  NO.  62-35 
July  9,  1962 


SUBJECT:   BAY  AREA  RAPID  TRANSIT  DISTRICT,  EFFECT  OF  CERTAIN 
COUNTIES  WITHDRAWING  THEREFROM  ON  THE  RIGHT  OF 
CALIFORNIA  TOLL  BRIDGE  AUTHORITY  TO  FINANCE 
CONSTRUCTION  OF  RAPID  TRANSIT  UNDERWATER  TUBE; 
NECESSITY  OF  AMENDMENT  TO  FEDERAL  LAW 

Dear  Sir: 

Your  request   for  an  opinion  is   as   follows: 

REQUEST 

"The  Bay  Area  Rapid  Transit  District  has  announced  that 
a  general  obligation  bond  issue  of  $790,000,000  will  be 
required  to  finance  construction  of  the  truncated  three- 
county  rapid  transit  system.   However,  this  will  not  be 
inclusive  of  the  proposed  Trans-Bay  Tube  costing 
$133,000,000,  which  will  be  built  with  surplus  auto 
tolls  from  the  San  Francisco-Oakland  Bay  Bridge. 

"In  this  connection,  Supervisor  James  Leo  Halley  asks: 

"'In  view  of  the  substantial  change  in  the  composition 
of  the  District,  is  it  permissible,  under  provisions 
of  applicable  law,  to  utilize  funds  from  such  auto 
tolls  for  the  purpose  indicated? 

"'Particularly,  is  it  necessary  that  applicable  Federal 
law  be  amended  in  order  to  permit  such  use  of  said  funds? 

"Supervisor  Halley  is  hopeful  that  your  response  will  be 
at  hand  prior  to  our  Board's  Rapid  Transit  hearing  on 
July  9." 

0  F  I  N  I  0  N 

In  1957,  by  the  adoption  of  Chapter  1056  of  the  Statutes 
of  1957,  the  Legislature  added  Part  2  to  Division  10  commencing 
with  Section  28500  to  the  Public  Utilities  Code,  creating  the 
San  Francisco  Bay  Area  Rapid  Transit  District.   After  making  a 
finding  of  the  necessity  for  such  a  district  the  Legislature 
established  the  district  by  the  following  legislative  enactment: 

"§23600.   Territory.   There  is  hereby  created  the 
San  Francisco  Bay  Area  Rapid  Transit  District,  compris- 
ing the  territory  lying  within  the  boundaries  of  the 
Counties  of  Alameda,  Contra  Costa,  Marin,  San  Francisco, 
and  San  Mateo . " 
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At  the  same  time  that  the  Legislature  placed  the  terri- 
tories of  the  counties  set  forth  in  §28600,  supra,  in  the 
district,  it  enacted  §28601  which  provides  that  each  county 
under  certain  circumstances  can  withdraw  from  the  district. 
This  section  reads  as  follows: 

"23601.   Authority  to  withdraw  territory.   Through  com- 
pliance with  the  provisions  for  withdrawal  set  forth  in 
Chapter  10  of  this  part,  the  territory  of  any  of  the  Counties 
of  Alameda,  Contra  Costa,  Marin,  San  Francisco,  and  San  Mateo 
may  be  withdrawn  from  the  district." 

The  pertinent  sections  of  Chapter  10  read  as  follows: 

"§29650.   Disapproval  of  reports  of  district  bo?rd  as 
ground  for  withdrawal.   Any  county,  the  board  of  supervisors 
of  which  does  not  approve  the  reports  of  the  board  of  directors 
of  the  district  submitted  pursuant  to  Section  29154  or  29157, 
may  be  withdrawn  from  the  district." 

"29651.   Manner  of  withdrawal:   resolution  bv  county 
board;  majority  vote,   withdrawal  from  the  district  shall  be 
by  a  resolution  adopted  by  a  majority  vote  of  the  board  of 
supervisors . " 

Both  Marin  and  San  Mateo  Counties  have  chosen  to 
avail  themselves  of  the  provisions  of  Chapter  10  and  have 
withdrawn  from  the  district.   This  action  on  their  part  does 
not  dissolve  the  district  nor  prevent  it  from  exercising  the 
power  given  it  by  the  Legislature  over  the  remaining  territory. 

Therefore,  the  action  of  Marin  and  San  Mateo  Counties 
in  withdrawing  from  the  district  merely  removed  their  territory 
from  the  jurisdiction  of  the  San  Francisco  Bay  Area  Rapid 
Transit  District  and  in  no  way  affected  the  integrity  of  the 
district  to  exercise  its  authority  and  power  over  the  territory 
of  the  counties  still  within  it. 

Their  withdrawal  had  no  effect  upon  the  legislation 
which  granted  to  the  California  Toll  Bridge  Authority,  author- 
ity to  assist  the  district  in  financing  a  rapid  transit  tube 
between  San  Francisco  County  and  Alameda  County. 
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This  power  was  given  to  the  California  Toll  Bridge  Authority 
in  1959  by  the  enactment  of  Chapter  1755,  §4,  Statutes  of  1959, 
which  added  §§30770  to  30782,  inclusive,  to  the  Streets  and 
Highways  Code.   It  authorized  the  California  Toll  Bridge  Author- 
ity to  finance  the  underwater  rapid  transit  tube  from  San  Fran- 
cisco County  to  Alameda  County  from  revenue  bonds  payable  from 
tolls  collected  on  the  San  Francisco-Oakland  Bay  Bridge. 

In  §30771,  Streets  and  Highways  Code,  the  Legislature 
defined  the  "district"  which  is  referred  to  in  the  legislation 
as  the  San  Francisco  Bay  Area  Rapid  Transit  District,  and  the 
"rapid  transit  tube"  as  a  subaqueous  tube  across  San  Francisco 
Bay  between  the  City  and  County  of  San  Francisco  and  the  County 
of  Alameda.   Section  30775  directed  the  California  Toll  Bridge 
Authority  to  issue  revenue  bonds  for  the  construction  of  this 
tube  in  the  following  language: 

"§30775.   Issuance  of  revenue  bonds  for  construction 
of  rapid- trans  it  tube:   Issuance  of  general  obligation 
bonds  to  finance  acquisition  or  construction  of  rapid- 
transit  facilities.   The  authority  shall  issue  revenue 
bonds  pursuant  to  the  California  Toll  Bridge  Authority 
Act  (Chapter  1  (commencing  at  Section  3C000)  of  this 
division)  for  the  construction  of  the  rapid  transit  tube 
and  the  department  shall  construct  the  rapid  transit  tube; 
but  the  issuance  of  revenue  bonds  shall  be  contingent  upon, 
and  shall  be  accomplished  promptly  after,  the  approval  by 
the  voters  of  the  district  of  a  proposition  for  the  issuance 
of  general  obligation  bonds  of  the  district  to  finance  ac- 
quisition or  construction  of  such  transit  facilities  as  the 
board  of  directors  of  the  district,  whose  determination 
shall  be  final,  determines  to  be  the  entire  regional  rapid 
transit  system,  other  than  the  rapid  transit  tube  and  its 
approaches,  that  should  be  acquired  or  constructed  pur- 
suant to  Section  28764  of  the  Public  Utilities  Code  at 
the  time  the  rapid  transit  tube  is  constructed;  provided 
that  said  issuance  of  general  obligation  bonds  shall  be 
in  an  amount  that,  combined  with  any  other  financing  then 
provided  for  to  the  district,  will  equal  at  least  five 
hundred  million  dollars  ($500,000,000)." 

Section  30778  pledged  the  tolls  and  revenues  from  the 
San  Francisco-Oakland  Bay  Bridge,  subject  to  certain  prior 
commitments,  to  the  payment  of  interest  and  principal  on  these 
bonds  and  as  security  for  them.   This  section  reads  as  follows: 


H  / 


'§30778.   Pledge  of  toll3  and  revenues  for  construc- 
tion of  rapid  transit  tube :   Reimbursement  of  costs  of 
approaches:   Installments.   The  annual  tolls  and  revenues 
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of  the  San  Francisco-Oakland  Bay  Bridge  or  so  much  there- 
of as  may  be  necessary  after  provision  for  the  payment  in 
full  of  all  annual  costs  of  maintenance,  operation,  in- 
surance and  other  expenses  of  the  San  Francisco-Oakland 
Bay  Bridge,  and  after  payment  or  provision  for  payment  in 
full  of  all  the  costs  of  revisions,  improvements  and  al- 
terations referred  to  in  and  subject  to  the  limitations 
of  Section  30609,  and  all  of  the  costs  of  any  project 
involving  the  San  Mateo-Hayward  Bridge,  shall  be  pledged 
and  used  to  finance  and  pay  for  the  cost  of  construction 
of  the  rapid  transit  tube,  including  but  not  limited  to 
payment  of  the  principal  of,  and  interest  and  premiums, 
if  any,  on,  and  provision  for  security  of,  the  revenue 
bonds  of  the  authority  issued  pursuant  to  this  article. 
The  costs  of  the  approaches  of  the  rapid  transit  tube, 
including  but  not  limited  to  the  portion  of  all  financing 
costs  attributable  to  such  approaches,  shall  be  reimbursed 
to  the  authority  by  the  district  in  accordance  with 
Section  29081  of  the  Public  Utilities  Code,  over  a  period 
to  be  fixed  by  agreement  between  the  district  and  the 
authority  at  not  less  than  the  estimated  period  for  re- 
tirement of  said  revenue  bonds  and  not  longer  than  the 
full  term  of  such  bonds  having  the  latest  maturity. 
Such  reimbursement  shall  be  in  equal  annual  installments 
or  in  such  installments  as  may  be  agreed  upon.   The 
district  at  its  option  may  anticipate  any  of  such  in- 
stallments in  whole  or  in  part.   No  other  payments  shall 
be  required  of  the  district  for  the  use  of  the  rapid 
transit  tube." 

The  provisions  of  §§  30775  and  30778,  Streets  and 
Highways  Code,  quoted  above,  are  not  dependent  upon  whether 
certain  counties  remain  within  the  district.   The  only  condi- 
tions that  the  district  must  meet  are  those  found  in  §30775  supra 
and  §30779, Streets  and  Highways  Code,  which  require  that  the 
voters  in  the  rapid  transit  district  approve  a  general  obligation 
bond  issue,  which  when  combined  with  other  financing  equal  not 
less  than  $500,000,000,  for  the  acquisition  or  construction  of 
such  transit  facilities  as  the  board  of  directors,  whose  de- 
cision shall  be  final,  determine  to  be  the  entire  regional 
rapid  transit  system  by  November  30,  1963.   The  district  board 
of  directors  has  determined  what  constitutes,  in  its  opinion, 
the  entire  regional  transit  system  and  are  proposing  a  plan 
which  if  approved  by  the  county  boards  of  supervisors  would 
result  in  the  submission  to  the  voterg  of  the  district  on 
November  6,  1962  a  proposition  to  authorize  the  issuance  of 
general  obligation  bonds  in  excess  of  $500,000,000,  thus  comply- 
ing with  the  conditions  set  forth  in  §§30775  and  30779,  Streets 
and  Highways  Code. 
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Therefore,  I  advise  you  that  it  is  legally  proper, 
for  the  California  Toll  Bridge  Authority,  under  the  present 
statutes,  to  pledge  the  revenues  from  bridge  tolls  to  secure 
revenue  bonds  with  which  to  construct  the  Rapid  Transit  tube. 

In  answer  to  your  second  question  concerning  the 
necessity  for  amendments  to  the  applicable  federal  law,  I 
wish  to  point  out  that  this  has  already  been  done.   The 
Congress  of  the  United  States  enacted  on  February  28,  1960, 
Public  Law  86-388,  which  is  found  in  74  U.S. Statutes  at 
Large  at  page  5.   This  act  amended  the  original  Federal 
Consent  Statute  of  1931  (46  U.S. Statutes  at  Large  1192) , which 
granted  permission  to  the  State  of  California  to  construct 
the  San  Francisco-Oakland  Bay  Bridge  by  way  of  Goat  (Yerba 
Buena)  Island.   Public  Law  86-388  provides  that  an  additional 
purpose  for  which  the  State  of  California  could  fix,  charge 
and  collect  tolls  on  the  San  Francisco-Oakland  Bay  Bridge  was 
for  the  cost  of  constructing,  maintaining,  repairing  and 
operating  one  rail  transit  crossing  and  its  approaches  across 
San  Francisco  Bay. 

The  withdrawal  of  the  Counties  of  Marin  and  San 
Mateo  would  in  no  way  affect  this  action  of  Congress  nor 
require  any  further  action  by  Congress  concerning  the  use  of 
toll  funds  for  the  construction,  maintenance,  repair,  and  oper- 
ation of  a  rail  transit  crossing  and  its  approaches  on  San 
Francisco  Bay. 

Respectfully  submitted, 


THOMAS  M.  O'CONNOR 
City  Attorney 


TO:   Robert  J.  Dolan 

Clerk  of  the  Board 
235  City  Hall 
San  Francisco  2 
California 


BJW/TJB 


OPINION  NO.  62-36 
July  12,  1962 


SUBJECT:   APPEALS  FROM  DECISIONS  OF  CITY  PLANNING  COMMISSION; 
SEC.  307,  ART.  3,    CITY  PLANNING  CODE  ~  INCLUSION  OF 
GOVERNMENT  PROPERTY 


Dear  Sir: 

Your  request  for  an  opinion  Is  as  follows : 

REQUEST 

"Section  117  of  the  Charter  provides  by  its  own  language 
that  it  will  become  inoperative  upon  the  adoption  of  a 
'new  comprehensive  zoning  ordinance'.   The  current  City 
Planning  Code,  which  became  effective  May  2,  i960, 
embodies  the  superseding  provisions  in  Article  3  entitled 
'Zoning  Procedures'.   Section  307  of  this  Article  stipu- 
lates in  part,  for  the  purpose  of  appeal  from  the  action 
of  the  Planning  Commission,  that: 

"'All  property  within  the  area  reclassified  and  within 
three  hundred  (300)  feet  of  all  exterior  boundaries 
thereof  shall  be  deemed  to  be  property  affected,  for 
the  purposes  of  this  calculation'.   The  calculation 
referred  to  is  that  of  the  percentage  of  owners  of 
property  affected. 

"We  presume,  since  no  mention  to  the  contrary  is  made, 
that  'all'  property  Includes  Federal,  State  and/or  City 
property.    If  our  interpretation  is  right,  it  is  pos- 
sible that  a  reclassified  area  could  include  more  public 
than  private  property  which,  by  Inclusion  of  the  public 
property  in  our  'percentage  calculation',  could  con- 
ceivably negate  an  otherwise  unanimous  appeal  of  the 
owners  of  the  affected  private  properties. 

"I  would,  therefore,  appreciate  your  opinion  on  the  following 
questions : 

"1.   Must  Federal,  State  and  City  property  be  included 
in  the  percentage  calculation? 

"2.   If  the  answer  to  '1'  is  negative,  which  category 
of  property  may  be  omitted  from  the  percentage 
calculation? 
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"3.   If  the  answer  to  '1'  Is  positive,  which 

category  of  property  may  legally  be  omitted 
from  the  percentage  calculation  by  a  change 
in  Article  3  of  the  City  Planning  Code?" 

OPINION 

As  pointed  out  in  your  request,  section  117  of  the  Charter 
by  Its  own  terms  became  inoperative  for  any  purpose  upon  enactment 
of  the  new  comprehensive  zoning  ordinance,  effective  May  2,  i960.   On 
that  date  section  117.1  of  the  Charter  became  the  operative  and  con- 
trolling section  with  relation  to  the  reclassification  of  property 
and  appeals  from  decisions  of  the  City  Planning  Commission  with 
relation  thereto. 

Prior  to  February  5*  1958,  and  while  section  117  was  the 
effective  section  of  the  Charter  in  connection  with  these  matters, 
this  office  was  requested  to  render  opinions  thereunder  on  the 
question  of  the  inclusion  or  exclusion  of  city,  state  and  federal 
property  for  the  purpose  of  the  calculation  of  the  ownership  of 
twenty  per  cent  of  the  property  affected  required  by  the  provisions 
of  the  section  to  be  subscribed  to  a  petition  in  order  to  perfect 
an  appeal  to  the  Board  of  Supervisors  from  a  decision  of  the  City 
Planning  Commission  on  an  application  for  a  reclassification  of 
property. 

With  reference  to  city  property,  my  predecessor  Mr.  Holm, 
In  Opinion  No.  506,  dated  February  4,  1952,  concurred  in  and  followed 
an  opinion  by  his  predecessor  Mr.  0' Toole,  No.  5l8.>  dated  February  17.* 
1932,  that  city  property  should  not  be  included  in  the  calculation. 
Mr.  0 'Toole's  opinion  was  rendered  under  the  provisions  of  the 
Charter  effective  prior  to  the  adoption  of  the  existing  Charter  but 
the  language  involved  was  comparable.   The  reasons  for  the  ruling 
as  outlined  by  Mr.  0 'Toole  and  concurred  in  by  Mr.  Holm  are  set  forth 
in  the  opinion  as  follows: 

"...  property  owned  by  the  city  should  not  be 
taken  into  consideration  in  determining  whether 
a  sufficient  amount  of  the  property  is  represented 
in  the  protest  or  appeal.   To  hold  to  the  contrary 
would  in  many  cases  deprive  a  property  owner  aggrieved 
by  a  decision  of  the  Planning  Commission  from  having 
the  matter  determined  by  the  Board  of  Supervisors. 
The  city  cannot  suffer  by  permitting  the  appeal  to 
be  heard,  for  the  Board  of  Supervisors  practically 
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represents  the  city  and  may,  upon  the  determination 
of  the  appeal,  take  into  consideration  the  good  or 
bad  effects  which  will  accrue  to  the  municipally 
owned  property  by  the  sustaining  or  overruling  the 
decision  of  the  Planning  Commission." 

With  reference  to  state  and  federal  property,  a  contrary 
conclusion  was  reached,  essentially  on  the  basis  that  these  govern- 
mental entities  had  a  very  real  interest  in  the  use  to  which 
adjoining  property  was  to  be  put  and  a  right  to  petition,  protest 
or  join  in  a  protest  with  respect  thereto.   Thus,  in  Opinion  No.  132, 
dated  March  15,  1950,  Mr.  Holm  ruled  that  state  property  located 
within  the  300  foot  radius  should  be  Included  in  the  twenty  per  cent 
calculation,  and  in  Opinions  Mo.  984,  dated  August  19,  1955,  and 
1176,  dated  July  11,  1957,  that  property  of  a  state  agency,  the 
Housing  Authority,  and  property  owned  by  the  federal  government 
should  be  included  in  the  calculation. 

As  a  result  of  this  latter  opinion,  the  Board  of  Super- 
visors submitted  a  proposal  to  the  electorate  at  an  election  held 
on  November  5,  1957,  to  amend  section  117  by  authorizing  the  Board 
to  exclude  state  and  federal  property  In  the  determination  of  the 
sufficiency  of  signatures  on  appeals  to  the  Board  from  decisions  of 
the  Planning  Commission  on  applications  for  zoning  changes.   The 
reasoning  of  the  Board  in  proposing  the  change,  as  expressed  in  the 
letter  to  the  City  Attorney  resulting  In  Opinion  No.  1176,  was  that 
it  was  both  improper  and  inequitable  to  include  property  owned  by 
these  governmental  entities  as  they  were  usually  unwilling  to  sign 
an  appeal  with  the  consequent  result  that  appellants  were  being 
deprived  of  an  opportunity  to  be  heard  on  appeal.   The  proposed 
amendment  was  approved  by  the  electorate  and  became  effective  on 
February  5,  1958. 

Section  117.1,  being  a  completely  inoperative  section  at 
the  time,  was  not  similarly  amended,  and  in  my  opinion  it  is  not 
necessary  to  amend  this  section  to  accomplish  the  intent  of  the 
Board  and  the  electorate  in  adopting  the  above-mentioned  amendment 
to  section  117. 

I  base  this  conclusion  upon  the  difference  in  language 
between  section  117  and  section  117.1.   Section  117  specifically 
delineated  the  property  affected  for  the  purpose  of  an  appeal  to 
the  Board  of  Supervisors  by  its  provision  requiring  that  the  Planning 
Commission  give  notice  to  "all  persons  whose  names  and  addresses  are 
shown  on  the  assessment  roll  as  owners  of  property  within  three 
hundred  feet  of  all  exterior  boundaries  of  the  areas  affected  by  the 
proposed  changes"  when  applications  for  zoning  changes  were  filed 
with  the  Commission.   (See  City  Attorney's  Opinion  No.  506,  dated 
February  4,  1952. ) 
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Section  117.1  does  not  contain  the  foregoing  provision  and 
merely  provides  that  the  Planning  Commission  give  notice  of  the  time 
and  place  of  hearing  on  applications  for  reclassification  of  property. 
Thus,  although  section  117.1  contains  a  provision  allowing  appeals  to 
the  Board  of  Supervisors  on  disapproval  by  the  Planning  Commission  of 
applications  for  zoning  changes  if  the  protest  is  subscribed  by  the 
owners  of  twenty  per  cent  of  the  property  affected,  it  does  not 
delineate  the  property  affected,  as  did  section  117 •   It  is  there- 
fore within  the  power  of  the  Board  of  Supervisors  to  make  this 
delineation  within  their  residuary  powers  under  section  9  of  the 
Charter. 

The  Board  has  made  such  a  delineation  In  section  307  of  the 
Planning  Code,  and  it  is  to  be  noted  that  it  has  adopted  the  same  des- 
cription of  property  affected  as  was  specified  In  section  117  of  the 
Charter.   This  being  so,  the  foregoing  opinions  of  the  City  Attorney 
with  reference  to  the  inclusion  or  exclusion  of  city,  state  and 
federal  property  under  the  provisions  of  now  inoperative  section  117* 
with  which  I  concur,  would  be  equally  applicable  to  section  307  of 
the  Planning  code  by  reason  of  the  identical  language.   Under  the 
law  as  it  now  exists,  then,  you  would  exclude  city  property  but 
Include  federal  and  state  property  in  making  the  twenty  per  cent 
calculation. 

However,  Inasmuch  as  the  Board  of  Supervisors  under  the 
provisions  of  section  9  and  section  117.1  has  the  power,  acting  with- 
in reasonable  bounds,  to  define  what  is  affected  property  for  the 
purpose  of  an  appeal,  as  above  indicated,  it  is  competent  for  it  to 
provide  for  different  treatment  in  the  consideration  of  governmental 
property  on  an  appeal  by  appropriate  amendment  to  section  307.   It 
cannot  be  gainsaid  that  the  state  and  federal  government  and  their 
agencies  have  in  many  situations  a  definite  interest  in  the  use  to 
which  adjoining  property  may  be  put.    I  therefore  believe  It  would 
be  unreasonable  to  deprive  these  governmental  entities  of  their  right 
to  petition  for  a  zoning  reclassification  or  to  protest  or  join  in  a 
protest  from  a  decision  of  the  City  Planning  Commission.   I  believe 
it  would  be  a  reasonable  exercise  of  the  Board's  power,  however,  to 
amend  section  307  of  the  Planning  Code  in  a  manner  that  would  pre- 
clude these  governmental  entitles  from  depriving  the  private  citizen 
of  his  right  to  perfect  an  appeal  to  the  Eoard  of  Supervisors  and 
having  it  heard  by  the  legislative  body  by  failing  to  Join  in  a 
protest  by  reason  of  disinterest  or  other  reason  unrelated  to  the 
merits  of  the  particular  zoning  change  being  considered. 
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I  shall  be  pleased  to  prepare  such  an  amendment  upon 
request. 


Respectfully  submitted, 


THOMAS  M.  O'CONNOR 
City  Attorney 


To:   Mr.  Reuben  H.  Owens,  Director 
Department  of  Public  Works 
260  City  Hall 
San  Francisco  2 


RAK/BJW 


OPINION  WO.   62-37 
July  11,    1962 


SUBJECT:      VALIDITY  AND  REGULARITY   OF  ADOPTION  OF   RESOLUTION 
NO.    623-61  APPROVING  CHANGE  OF  LOCATION  OF  LOW- 
RENT   HOUSING  UNITS   OF  THE  HOUSING  AUThORm   OF 
THE  CITY  AND  COUNTY  OF  SAN  FRANCISCO  AND  APPROVING 
SELECTION  OF  ADDITIONAL  SITE  FOR  DEVELOPMENT   OF 
PROJECT   CAL   1-18(13)  AND  APPROVING  SAID  PROJECT 

Gentlemen: 

This  will  acknowledge  your  request  for  an  opinion 
as  to  whether  Resolution  No.  623-61,  adopted  by  the  Board  of 
Supervisors  at  its  meeting  of  September  25,  1961,  and  approved 
by  the  hayor  on  September  27,  1961,  approving  change  of  location 
of  low- rent  housing  units  of  the  Housing  Authority  of  the  City 
and  County  of  San  Francisco  and  approving  selection  of  additional 
site  for  development  of  Project  CAL  1-13(13)  and  approving  said 
project,  was  validly  adopted  by  the  >.oard  of  Supervisors  of  the 
City  and  County  of  San  Francisco  and  whether  such  resolution  is 
legally  sufficient  as  to  form. 

OPINION 

After  careful  examination  of  all  details  related  to 
your  inauiry,  I  advise  you  that  Resolution  No.  623-61,  entitled 
•'APPROVING  CHANGE  OF  LOCATION  OF  LOW-RENT  HOUSING  UNITS  OF  THE 
HOUSING  AUTHORITY  OF  THE  CITY  AND  COUNTY  OF  SAN  FRANCISCO  AND 
APPROVING  SELECTION  OF  ADDITIONAL  SITE  FOR  DEVELOPMENT  OF 
PROJECT  CAL  1-13(13)  AND  APPROVING  SAID  PROJECT,"  was  validly 
adopted  by  the  Board  of  Supervisors  of  the  City  and  County  of 
San  Francisco  and  is  legally  sufficient  as  to  form. 

Respectfully  submitted, 


THOiiAS  i'i.  O'CONNOR 
City  Attorney 


To:  Housing  Authority 

of  the  City  and  County  of  San  Francisco 

440  Turk  Street 

San  Francisco  2,  California 


LSh/TJB 


OPINION  NO.  62-38 
July  20,  1962 


SUBJECT:   TAXATION;   EQUALIZATION;   POSSESSORY  INTERESTS 
IN  NON-PROFIT  PARKING  FACILITIES 


Dear  Sir 


Your  request  for  opinion  is  as  follows: 

REQUEST 

"This  will  confirm  the  request  made  of  your  Mr. 
Wright  by  the  Board  of  Equalization  in  its  session 
held  yesterday  [July  16,  1962],  to  the  effect  that 
the  Board,  by  next  Monday,  be  furnished  with  your 
written  opinion  in  substantiation  of  Mr.  Wright's 
statement  that  the  Board  is  legally  powerless  to 
modify  or  eliminate  the  possessory  interest  assess- 
ment levied  against  the  Fifth  and  Mission  Garage  and 
the  Sutter  and  Stockton  Garage,  operated  by  non-profit 
corporations . 

"Further  in  this  connection,  the  Board  would  appre- 
ciate having  from  you  an  exposition  of  the  distinction 
which  lies  in  the  matter  of  its  equalizing  powers  as 
between  the  Fifth  and  Mission  Garage  non-profit  corpo- 
ration's operating  contract,  and  the  contract  between 
Stadium,  Inc.,  and  the  National  Exhibition  Company  at 
Candlestick  Park." 

OPINION 


Your  request  concerns  item  Nos .  11  and  12  appearing  on 
the  calendar  of  applications  for  correction  or  equalization  of 
assessments  for  the  tax  year  1962-1963,  being  possessory  interest 
assessments  to  Downtown  Parking  Corporation  and  Uptown  Parking 
Corporation  respectively,  upon  their  leasehold  interests  in  parking 
facilities  at  5th  and  Mission  Streets  and  Sutter  and  Stockton 
Streets.   Although  Deputy  City  Attorney  Wright's  statements  were 
made  during  the  course  of  proceedings  with  respect  to  the  5th  and 
Mission  Streets  assessment,  it  should  at  once  be  apparent  that  the 
Stockton-Sutter  assessment  presents  parallel  questions  and  the  views 
stated  herein  must  be  taken  as  equally  applicable  to  both  matters. 

Immediate  judicial  authority  is  at  hand  and  directly  on 
point  as  to  the  nature  and  extent  of  the  interest  assessed  at  5th 
and  Mission  Streets,  for  the  entire  matter  respecting  the  acquisi- 
tion of  land  and  construction  of  that  facility  was  subjected  to 
court  test  and  review  in  Larsen  v.  City  and  County  of  San  Francisco 
(152  C.A.  2d  355;  313  Pac.  2d  959)  wherein  the  non-protit  "corporation 
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plan  for  furnishing  additional  off-street  parking  facilities  was 
approved.   At  page  363  of  the  Larsen  case,  supra,  the  opinion 
reads  as  follows: 

"The  agreement,  boiled  down,  provides  that  the 
city  will  provide  the  real  property,  the  corporation 
will  erect  or  cause  to  be  erected  thereon  'a  public 
off-street  parking  facility'  in  conformance  to  the 
city's  requirements,  the  cost  to  be  repaid  the 
corporation  by  sums  to  be  paid  by  the  lessee;  to 
insure  performance  of  the  agreement  and  to  enable 
the  corporation  to  borrow  the  costs  of  construction 
the  corporate  stock  will  be  vested  in  a  certain 
bank  in  trust  for  the  city.   When  the  facility  is 
completed  the  facility  shall  be  leased  for  opera- 
tion to  the  highest  bidder  under  the  form  of  lease 
attached  to  the  agreement;  the  parking  rates  shall 
at  all  times  be  fixed  by  the  authority;  when  the 
facility  is  paid  for  from  the  receipts  under  the 
lease,  the  lease  may  terminate." 

It  is  this  lease  for  operation  for  50  years,  subject  to 
the  right  of  the  city  to  terminate  it  at  any  time  after  the  indebt- 
edness of  the  corporation  has  been  paid,  which  constitutes  a 
possessory  interest  within  the  definition  of  that  terra  set  forth 
by  the  California  Legislature  in  section  107,  Revenue  and  Taxation 
Code.   A  possessory  interest  is  there  defined  as  "possession  of, 
claim  to,  or  right  to  the  possession  of  land  or  improvements, 
except  when  coupled  with  ownership  of  the  land  or  improvements 
in  the  same  person." 

Factually,  and  apart  from  value  considerations,  the 
leasehold  interest  here  assessed  is  scarcely  distinguishable  from 
the  interests  conceded  to  be  taxable  in  De  Luz  Homes,  Inc.  v. 
County  of  San  Diego  (45  Cal.  2d  546;  290  P.  2d  5447,  Fairfield 
Gardens  v.  County  of  Solano  (45  Cal.  2d  575;  290  P.  2d  567)  , 
Victor  Valley  v.  County  of  San  Bernardino  (45  Cal.  2d  580;  290 
P.  2d  56"5T,  and~KaIser  Company,  Inc j  v.  Reid  (30  Cal.  2d  610; 
184  P.  2d  879.)   Compare,  for  example,  the  instant  assessed 
interest  with  the  description  of  the  possessory  interest  taxed 
in  the  De  Luz  Homes  case,  supra,  as  given  at  pages  553  to  555  of 
California  Supreme  Court  opinion  in  that  case. 

"De  Luz  Homes  is  a  562-unit  housing  project 
located  on  land  owned  by  the  United  States 
Government  at  Camp  Pendleton,  a  military  install- 
ation in  San  Diego  County.   The  project  provides 
housing  for  military  and  civilian  personnel  stationed 
at  the  camp  at  maximum  rentals  prescribed  by  the 
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Federal  Housing  Administration  and  the  Department 
of  the  Navy  and  was  constructed  under  the  provisions 
of  title  VIII  of  the  National  Housing  Act  (12  U.S.C.A. 
§§1748-1748h  [known  as  the  Wherry  Act])  and  section 
522a  of  title  34  of  the  United  States  Code.   Title 
VIII  provides,  'In  order  to  assist  in  relieving  the 
acute  shortage  of  housing  which  now  exists  at  or  in 
areas  adjacent  to  military  installations  .  .  .  and 
to  increase  the  supply  of  rental  housing  accommoda- 
tions available  to  military  and  civilian  personnel 
at  such  installations,  the  [Federal  Housing]  Com- 
missioner is  authorized  ...  to  insure  mortgages 
.  .  .  [on]  property  .  .  .  designated  for  rent  for 
residential  use  by  civilian  or  military  personnel 
of  the  Army,  Navy,  Marine  Corps,  or  Air  Force  .  .  . 
assigned  to  duty  at  the  military  installation  at 
or  in  the  area  of  which  such  property  is  constructed. ' 
(12  U.S.C.A.  §1748b(a),  (b)  (2);  see  Senate  Report  on 
Military  and  Naval  Installations—Construction,  82d 
Cong.,  1st  Sess.,  Sen.  Rep.  No.  727.)   Section  522a 
of  title  34  of  the  United  States  Code  authorizes  the 
Secretary  of  the  Navy  to  lease  property  under  the 
control  of  the  Department  of  the  Navy  whenever  it 
shall  be  advantageous  to  the  government. 

"In  July,  1952,  the  United  States  Government, 
acting  through  the  Secretary  of  the  Navy,  leased  a 
single  parcel  of  95.22  acres  at  Camp  Pendleton  to 
De  Luz  Homes,  Inc.,  a  Delaware  corporation,  for  a 
period  of  75  years  at  an  annual  ground  rental  of 
$100.00.   The  lease,  as  amended,  states  that  the 
Secretary  of  the  Navy  has  determined  that  lease  of 
the  premises  will  effectuate  the  purpose  of  'erecting, 
maintaining,  and  operating  thereon  a  housing  project, 
consisting  of  approximately  562  units,  substantially 
in  accordance  with  detailed  plans  and  specifications 
submitted  by  the  Department  of  the  Navy  .  .  .  and 
approved  by  the  Federal  Housing  Commissioner. '   In 
addition  to  building  and  equipping  the  project  and 
paying  the  ground  rental,  the  lessee  is  required  to 
obtain  mortgage  insurance  from  the  Federal  Housing 
Administration,  to  lease  the  units  at  rents  specified 
by  the  Federal  Housing  Administration  and  the  Depart- 
ment of  the  Navy  to  persons  designated  by  the  command- 
ing general  of  the  camp,  to  maintain  the  premises  for 
the  term  of  the  lease,  to  provide  protection  against 
fire  and  other  losses,  and  to  'pay  to  the  proper 
authority,  when  and  as  the  same  become  due  and  payable, 
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all  taxes,  assessments,  and  similar  charges  which, 
at  any  time  during  the  term  of  this  lease,  may  be 
taxed,  assessed  or  imposed  upon  the  Government  or 
upon  the  Lessee  with  respect  to  or  upon  the  leased 
premises.'   The  government  promises  to  provide 

when  and  as  available'  fire  and  police  protection 
on  a  nonreimbursable  basis  and  has  reserved  rights 
of  inspection  and  a  right  of  way  to  connect  the 
project  with  the  school  site  adjoining  it.   The 
buildings  and  other  improvements  erected  by  De  Luz 
became  the  property  of  the  United  States  as  they 
were  completed,  and  all  ranges,  refrigerators,  and 
other  items  required  by  the  plans  must  remain  on  the 
premises  and  will  become  the  property  of  the  United 
States  after  the  mortgage  debt  is  paid.   Under  its 
contract  of  mortgage  insurance  with  the  Federal  Hous- 
ing Administration,  the  lessee  is  required  to  pay  an 
annual  insurance  premium,  to  insure  the  improvements 
against  fire  and  other  losses,  and  to  accumulate  a 
fund  for  replacing  worn-out  improvements  and  equipment. 
Under  the  terms  of  the  lease,  the  lessee  must  continue 
to  insure  and  to  accumulate  a  replacement  reserve  for 
the  remainder  of  the  lease  after  the  mortgage  debt  is 
paid.   The  lease  cannot  be  transferred  or  assigned  by 
De  Luz  without  written  approval  of  the  government,  but 
may  be  terminated  by  the  government  upon  60  days '  notice 
in  the  event  of  default  by  De  Luz  in  the  payment  of  the 
annual  ground  rental  or  accumulation  and  maintenance 
of  the  replacement  reserve,  or,  irrespective  of 
default,  after  50  years  from  execution  of  the  lease. 

"De  Luz,  at  its  sole  expense,  had  562  housing  units 
constructed  in  accordance  with  the  plans  drawn  by  the 
Department  of  the  Navy  and  installed  therein  ranges, 
refrigerators,  screens,  shades,  and  other  items 
designated  in  the  plans.   Construction  of  the  entire 
project  cost  somewhat  in  excess  of  $4,516,000,  and  to 
finance  it  De  Luz  borrowed  from  the  Republic  National 
Bank  of  Dallas,  Texas,  approximately  $4,600,000,  at 
5  per  cent  per  year,  payable  in  full  30  days  after 
completion  of  the  project.   After  the  project  was 
completed,  De  Luz  re- financed  the  loan  by  borrowing 
from  the  First  National  Bank  of  Boston  approximately 
$4,516,000,  at  4  per  cent  per  year  and  repayable  in 
fixed  annual  installments,  including  interest,  of 
$248,388.   The  installment  payments  began  en  Febru- 
ary 1,  1954,  and  will  continue  thereafter  for  32  years 
and  eight  months  until  1986.   To  secure  the  loan, 
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De  Luz  gave  the  bank  a  mortgage  on  its  leasehold 
interest  and,  as  required  by  its  lease,  purchased 
a  mortgage  insurance  policy  from  the  Federal  Housing 
Administration," 

There  is,  then,  a  possessory  interest  created  in  the 
land  and  improvements  which  are  the  parking  facility  at  5th  and 
Mission  Streets. 

Is  it,  however,  a  taxable  possessory  interest  in  view 
of  the  rule  of  law  that  all  property  owned  by  municipal  corpora- 
tions and  located  within  their  boundaries,  including  possessory 
interests,  is  tax  exempt?   (Const.,  Art.  XIII,  §1;   Rothman  v. 
County  of  Los  Angeles,  193  C.A.  2d  522.) 

The  answer  must  be  in  the  affirmative  unless  the  word 
"instrumentality"  employed--and  appropriately  employed--in  the 
agreements  between  San  Francisco  and  the  Downtown  Parking  Corpo- 
ration is  taken  to  mean  that  the  non-profit  corporation  thereby 
became  a  department  of  the  City  and  County  of  San  Francisco  and 
thus  subject  to  government  and  control  pursuant  to  the  Charter. 

In  my  opinion,  no  such  result  was  intended  or  achieved, 
and  again  the  case  of  Larsen  v.  City  and  County  of  San  Francisco, 
supra,  is  directly  to  the  point.   It  was  there  charged  that 
section  82  of  the  Charter  was  violated  in  that  monies  received  in 
the  operation  of  the  parking  facility  are  not  immediately  depos- 
ited in  the  city  treasury.   This  contention  was  analyzed  and  set 
at  rest  by  the  court  at  page  368  of  its  opinion,  as  follows: 

"Section  82  of  the  charter  requires  payment  to  the 
city  treasurer  of  all  funds  collected  by  an  employee 
of  the  city  or  in  connection  with  its  business. 
Section  64  relates  to  the  keeping  of  accounts  show- 
ing all  financial  transactions  of  all  departments 
and  offices  of  the  city.   Section  72  deals  with  the 
city's  annual  budget.   Plaintiff  contends  that  the 
agreement.,  lease  and  trust  fund  created  violate  these 
provisions  of  the  charter.  The  trial  court  found 
that  under  the  terms  of  the  agreement  and  lease  no 
money  is  to  be  received  or  come  into  the  hands  of 
any  officer  or  employee  of  the  city.   This,  of 
course,  does  not  apply  to  the  city's  percentage 
of  the  income  of  the  operation  of  the  facility. 
That  will  come  into  the  city  treasury.   It  refers 
to  the  moneys  received  and  disbursed  in  the  opera- 
tion of  the  faciHty  including  the  payment  of  the 
costs  of  construction  and  all  other  charges.   They, 
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of  course,  will  not  be  received  by  anyone  connected 
with  the  city"   Tn"is  operation  is  properly  in  the 
hands  of  "the  lessee  and  the  bank  handling  the  trust 
funds .   The  lessee  is  required  to  deposit  all  receipts 
with  the  bank  until  the  debt  incurred  for  the  construc- 
tion of  the  facility  is  paid.   If  the  city  then  takes 
over  the  facility  there  will  be  public  funds  or  moneys 
which  must  be  deposited  with  the  city  treasurer.   Thus 
there  is  no  attempt  to  circumvent  the  provisions  of 
the  charter  relating  to  the  custody  of  public  funds." 
(emphas is  added . ) 

Clear  judicial  recognition  was  thereby  accorded  to  the  fact 
that  Downtown  Parking  Corporation  is  no£  an  official  agency  or 
department  of  the  City  and  County  of  San  Francisco,  a  determina- 
tion from  which  it  conclusively  follows  that  such  non-profit 
corporation  does  not  qualify  for  the  tax  exemption  as  a  "county, 
city  and  county,  or  municipal  corporation"  within  the  meaning  of 
article  XIII,  section  1  of  the  California  Constitution. 

Accordingly,  the  leasehold  interest  owned  by  the  Downtown 
Parking  Corporation  falls  squarely  within  the  rule  laid  down  in 
Hammond  Lumber  Co.  v.  County  of  Los  Angeles ,  (104  C. A.  235),  a 
decision  cited  and  approved  by  the  California  Supreme  Court  in 
Kaiser  Co.  v.  Reid,  supra,  at  page  618,  and  De  Luz  Homes,  Inc. 
v.  County  of~San  Diego,  supra,  at  page  563.   The  following  precise 
language  appears  at  page  240  of  the  Hammond  case: 

"When  .  .  .  there  is  a  lease  of  land  owned  by  the 
state  or  a  municipality,  the  reversion  being  exempt 
from  taxation,  the  usufructuary  interest  alone  is 
subject  to  tax  in  proportion  to  its  value;  and  in 
the  absence  of  agreement  to  the  contrary,  the  tax 
necessarily  falls  upon  the  lessee." 

It  is  therefore  my  opinion  that  Downtown  Parking  Corpora- 
tion owns  a  taxable  possessory  interest  in  the  5th  and  Mission 
Streets  parking  facilities. 

You  next  request  an  exposition  of  the  distinction  which 
lies  in  the  matter  of  the  Board's  equalizing  powers  as  between  the 
Fifth  and  Mission  Garage  non-profit  corporation's  operating 
interest,   and  the  contract  between  Stadium,  Inc.  and  the  National 
Exhibition  Company  at  Candlestick  Park. 

In  the  Giant's  case,  the  Superior  Court  evidently  agreed 
with  National  Exhibition  Company  that  its  interest  in  Candlestick 
Park  is  that  of  a  sub- lessee  of  Stadium,  Inc.  and  that  any  rights 
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to  possession  that  said  Giants  may  exercise  are  owned  by  Stadium, 
Inc.  and  must  be  assessed  to  that  corporation. 

It  is  difficult  to  see  how  this  judicial  decision, 
whether  ultimately  sustained  or  modified,  works  to  the  advantage 
of  the  Downtown  Parking  Corporation,  even  if  it  is  assumed  that  the 
latter  corporation  is  comparable  to  Stadium,  Inc.  in  that  it  has 
subleased  possessory  rights  to  operate  the  5th  and  Mission  Parking 
facility.   This  for  the  reason  that  Downtown  Parking  Corporation 
was  itself  the  successful  bidder  on  the  operating  lease.   Thus, 
whether  the  City  was  right  or  wrong  in  placing  a  possessory  interest 
assessment  against  National  Exhibition  Company  is  of  no  moment  to 
the  Downtown  Parking  Corporation,  for  if  two  interests  were  created 
by  the  agreements  for  construction  and  operation  of  the  parking 
facility,  both  of  such  interests  are  owned  by  the  non-profit  cor- 
poration. 

In  short,  in  the  case  of  the  Downtown  Parking  Corporation 
we  are  dealing  with  but  one  potential  taxpayer  whereas  in  the  case 
of  the  Giants  there  perhaps  were  two  potential  taxpayers,  these 
being  National  Exhibition  Company  and  Stadium,  Inc. 

It  is  therefore  my  opinion  that  denial  of  the  petition 
for  equalization  filed  by  the  Downtown  Parking  Corporation  would 
in  no  way  be  inconsistent  with  the  Board's  earlier  denial  of  the 
petition  for  equalization  filed  by  National  Exhibition  Company. 

Finally,  you  request  that  I  affirm  Mr.  Wright's  statement 
to  the  effect  that  the  Board  of  Equalization  is  "legally  powerless 
to  modify  or  eliminate  the  possessory  interest  assessment  levied 
against  the  Fifth  and  Mission  Garage." 

It  is  well  settled  in  this  state  that  to  the  authorized 
county  board  of  equalization  has  been  confided  the  duty  of  deter- 
mining the  value  of  the  property  under  consideration  for  assessment 
purposes  upon  such  basis  as  is  used  in  regard  to  other  property,  so 
as  to  make  all  assessments  as  equal  and  fair  as  is  practicable; 
that  in  discharging  this  duty,  the  board  is  exercising  judicial 
functions,  and  its  decision  as  to  the  value  of  the  property  and  the 
fairness  of  the  assessment  so  far  as  amount  is  concerned  constitutes 
an  independent  and  conclusive  judgment  of  the  tribunal  created  by 
law  for  the  determination  of  that  question,  adjudicating  necessarily 
that  the  property  is  assessed  at  the  same  value  proportionately  as 
all  the  other  property  in  the  county.   (McClelland  v.  Board  of  Sup- 
ervisors, 30  Cal.  2d  124,  129,  180  Pac .  2d  676;   Universal  Consol- 
idated Oil  Co.  v.  Byram,  25  Cal.  2d  353,  357,  153  Pac.  2d  746.) 
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Where,  however,  a  taxpayer  attacks  the  assessment  as 
void  because  he  does  not  own  the  property  on  which  the  tax  demand 
was  made,  or  because  the  taxed  property  is  exempt  from  taxation, 
there  is  no  question  of  valuation  which  must  be  presented  first 
to  the  board  of  equalization  for  correction  as  a  condition  to 
judicial  relief.   (Parr-Richmond  Industrial  Corporation  v.  Boyd, 
43  Cal.  2d  157,  165;  Security-First  National  Bank  v. "County  oF~ 
Los  Angeles ,  35  Cal.  "2d  3197)   A  claim  may" Be"  filed  for  illegally 
collected  taxes  which,  if  denied  by  the  Board  of  Supervisors,  will 
entitle  the  claimant  to  sue  for  refund  of  such  taxes  pursuant  to 
law.   (Sections  5096  through  5143,  Revenue  and  Taxation  Code.) 

Downtown  Parking  Corporation,  then,  by  virtue  of  its 
application  to  and  appearance  before  the  Board  of  Supervisors 
sitting  as  the  Board  of  Equalization  was  required  to  address 
itself  to  the  inquiry  as  to  the  valuation  of  its  property.  The 
assessment  is  presumed  to  be  fair  and  the  burden  of  proof  rests 
upon  petitioner  in  the  proceeding  before  the  board,  and  in  the 
absence  of  evidence  tending  to  show  the  value  of  petitioner's 
property  or  of  other  properties  in  the  city,  premises  are  wanting 
from  which  a  conclusion  can  be  drawn  that  inequality  of  assessments 
exists.   (Wild  Goose  Club  v.  County  of  Butte,  60  Cal.  App.  337, 
342.) 

Examination  of  applicant's  petition  presented  to  the 
board,  and  omitting  from  consideration  facts  with  reference  to 
formation  of  the  corporation  and  legal  conclusions  that  its 
interest  is  tax  exempt,  essentially  shows  only  that  it  earns  no 
taxable  income  as  that  term  is  used  in  the  income  tax  statutes. 

In  this  regard,  it  is  to  be  noted  that  a  valuation  of 
the  possessory  interests  here  discussed  by  use  of  the  capitaliza- 
tion of  income  approach,  a  generally  accepted  method  of  valuing 
property  from  which  income  may  be  or  is  derived,  requires  that  no 
deduction  be  made  for  amortization  or  rent.   (De  Luz  Homes  Inc. 
v.  County  of  San  Diego,  45  Cal.  2d  546,  564,  567;  290  P.  2d  544.) 
Simply  stated,  this  principle  of  valuation  means,  in  the  present 
case,  that  the  possessory  interest  owned  by  Downtown  Parking  Cor- 
poration is,  or  may  be,  at  least  equivalent  in  value  to  the  sum  of 
the  outstanding  obligations  for  which  it  is  pledged  as  security. 

The  assessor  chose  to  utilize  what  is  essentially  a 
cost-of-facilities-less-value-of-reversion  approach  to  value, 
which  was  presented  to  the  board  and  not  disputed  or  questioned 
by  the  applicant.   No  proof  was  made  by  the  petitioner  that  this 
method  of  arriving  at  the  value  of  the  taxed  property  would  not 
give  a  reasonable  result.   (Aipaugh  Irr.  Dist.  v.  County  of  Kern, 
113  C.A.  2d  286,  294,  248  P.~2d  11775   Further,  the  board  was 
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advised  of  the  California  Supreme  Court  decision  in  Michael 
Todd  Co.  v.  County  of  Los  Angeles  (57  A.C.  730)  wherein  the 
cost  method  of- valuation  found  express  judicial  approval. 

These  considerations  in  mind,  and  the  probability 
of  legal  attack  on  the  board's  decision  having  been  expressed 
by  a  representative  of  interested  taxpayers,  Mr.  Wright's 
statement  on  the  record  as  it  had  then  been  developed  was 
justified. 

This  is  not  to  say,  however,  that  the  board  need 
remain  "legally  powerless"  to  decide  the  question  of  value. 
Having  retained  jurisdiction  of  the  matter,  the  board  in 
its  discretion  may  permit  the  applicant  to  submit  any  evidence 
on  value  that  it  may  elect  to  present.   In  the  absence  of 
fraud  or  malicious  or  arbitrary  use  of  its  powers  the  board 
is  the  sole  judge  of  questions  of  fact  and  of  the  values  of 
property.   (City  of  Los  Angeles  v.  County  of  Mono,  51  Cal.  2d 
843,  851;  337  P.  2d  454;   Bank  of  America  v.  Munde,  37  Cal. 
2d  1,  5,  229  P.  2d  343.) 

To  conclude,  my  opinion  is  that: 

(1)  Downtown  Parking  Corporation  and  Uptown  Parking 
Corporation  own  taxable  possessory  interests  in 
the  parking  facilities  they  respectively  operate; 

(2)  Downtown  Parking  Corporation  and  Uptown  Parking 
Corporation  are  not  municipal  corporations  within 
the  meaning  of  section  1,  article  XIII  of  the 
California  Constitution  so  as  to  be  agencies  of 
government  for  property  tax  purposes; 

(3)  Denial  of  applications  filed  with  respect  to 
these  non-profit  garages  would  be  consistent 
with  the  Board's  earlier  denial  of  National 
Exhibition  Company's  application; 

(4)  As  a  matter  of  law,  neither  Downtown  Parking 

Corporation  nor  Uptown  Parking  Corporation  had 
presented  evidence  of  sufficient  substantiality, 
as  of  the  time  of  conclusion  of  the  board's  hear- 
ing on  Monday,   July  16,  1962,  to  overturn  the 
presumptive  regularity  of  the  assessments  on 
their  property; 
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(5)  The  board,  in  its  discretion,  may  allow  Downtown 
Parking  Corporation  and  Uptown  Parking  Corpora- 
tion to  make  a  showing,  if  they  so  elect  to  do, 
that  the  assessments  complained  of  are  excessive, 
nonuniform,  arbitrary,  or  discriminatory. 


Respectfully  submitted, 


THOMAS  M.  O'CONNOR 
City  Attorney 


TO:   Mr.  Robert  J.  Dolan 

Clerk  of  the  Board  of  Supervisors 
235  City  Hall 
San  Francisco  2 
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OPINION  NO.  62-39 
July  27,  1962 

SUBJECT:   ORDINANCE  PROHIBITING  DISCRIMINATORY  PRACTICES 
IN  CERTAIN  HOUSING  BECAUSE  OF  RACE,  COLOR, 
RELIGION,  NATIONAL  ORIGIN  OR  ANCESTRY  AND  CREAT- 
ING FAIR  HOUSING  COMMISSION:   WHETHER  STATE  HAS 
PRE-EMPTED  FIELD  BY  REASON  OF  EXISTING  STATE 
STATUTES  ON  SUBJECT. 

Dear  Sir: 

Your  request  for  an  opinion  is  as  follows: 

REQUEST 

"The  Public  Health  and  Welfare  Committee  is 
currently  considering  a  proposed  ordinance  the  title 
of  which  reads  as  follows: 

'An  ordinance  prohibiting  discriminatory  prac- 
tices in  certain  housing  because  of  race,  color, 
religion,  national  origin,  or  ancestry;  creating 
a  Fair  Housing  Commission;  prescribing  its 
duties  and  powers  generally,  and  providing  pro- 
cedures for  enforcement. ' 

A  copy  of  the  proposed  legislation  is  attached  hereto. 

At  the  direction  of  Supervisor  Clarissa  Shortall 
McMahon,  such  proposed  legislation  is  being  referred 
to  you  for  the  purpose  of  obtaining  an  opinion  as  to 
whether  or  not  existing  state  statutes  have  enabled 
the  state  to  pre-empt  the  field. 

Your  opinion  is  respectfully  requested  at  an 
early  date. 

OPINION 

The  first  consideration  in  the  determination  of 
the  question  of  state  pre-emption  of  a  subject  of  legisla- 
tion is  whether  the  subject  is  a  state  affair  or  a  municipal 
affair.   While  no  precise  definition  has  been  formulated  by 
the  courts  with  respect  to  either  of  these  terms,  generally 
speaking  if  the  matter  is  considered  by  the  court  to  be  of 
paramount  concern  to  all  the  people  of  the  state  it  will 
hold  it  to  be  a  state  affair  and  if  the  court  considers  that 
the  matter  relates  only  to  the  internal  business  affairs  of 
the  municipality  or  is  otherwise  of  paramount  local  concern 
it  will  hold  it  to  be  a  municipal  affair.   If  there  is  doubt 
as  to  whether  an  attempted  regulation  relates  to  a  municipal 
or  a  state  matter  or  if  it  be  the  mixed  concern  of  both,  the 
doubt  will  be  resolved  by  the  courts  in  favor  of  the  legis- 
lative authority  of  the  State.   (See  Ex  Parte  Daniels  183  Cal 
636,  639-40;  Abbott  vs.  Citv  of  Los  Angeles  53  Cal.  2d  674.) 
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The  distinction  is  of  course  vital  in  that  if  the 
matter  is  a  municipal  affair  the  municipality's  authority 
to  legislate  on  the  matter  is  paramount  and  free  from  control 
of  the  Legislature  under  its  plenary  home  rule  powers  grant- 
ed by  the  provisions  of  Sections  6  and  8  of  Article  XI  of 
the  Constitution.   On  the  other  hand,  if  the  subject  is  a 
state  affair  the  municipality's  police  power  to  legislate 
thereon  is  limited  and  must  derive  from  the  provisions  of 
Section  11  of  Article  XI  of  the  Constitution  which  empowers 
municipalities  to  make  only  'such  local,  police,  sanitary, 
and  other  regulations  as  are  not  in  conflict  with  general 
laws . " 

The  affair  under  consideration  here  is  legislative 
implementation  of  the  constitutional  guaranty  of  the  in- 
alienable right  of  all  men  to  acquire  and  possess  property 
by  the  prohibition  of  discrimination  on  account  of  race, 
color,  religion,  national  origin  or  ancestry.   Such  implement- 
ation is  legally  justified  under  the  police  power  and  is 
premised  on  a  legislatively  and  politically  recognized  exist- 
ing social  evil  which  has  served  to  deny  a  substantial  number 
of  our  citizens  of  adequate  housing  with  a  consequent  contrib- 
ution to  conditions  of  disease,  crime  and  immorality  affect- 
ing the  public  health,  safety  and  welfare.   (See  Section  1, 
Article  1.   Constitution  of  State  of  California;  California 
Health  &  Safety  Code  Section  35700;  Burks  vs.  Poppy  Construc- 
tion Co.  57  AC  503.)   There  can  be  no  doubt  that  this  subject 
matter  in  its  basic  aspects  is  of  paramount  concern  to  all 
the  people  of  the  state.   As  stated  in  •  the  case  of  Burks  vs. 
Poppy  Construction  Co.  Supra,  "Discrimination  on  the  basis 
of  race  or  color  is  contrary  to  the  public  policy  of  the 
United  States  and  of  this  state."   (Also  see:  James  vs.  Marin- 
ship  Corp.  25  Cal  2d  721,  739-740.)   I  therefore  believe  that 
the  affair  sought  to  be  regulated  by  the  ordinance  would  be 
held  to  be  a  state  affair  rather  than  a  municipal  affair  and 
that  the  state  authority  would  be  deemed  to  be  paramount. 
(See  24  AGO  107;  26  AGO  210) 

The  question  then  is  whether  the  ordinance  conflicts 
with  the  general  law  within  the  meaning  of  Section  11  of 
Article  XI.   Conflict  is  held  to  exist  where  there  is  either 
an  actual  substantive  or  jurisdictional  conflict  between  the 
local  enactment  and  the  state  legislation  as  when  a  city 
attempts  to  legalize  an  act  the  Legislature  has  prohibited 
or  prohibits  an  act  the  Legislature  has  declared  lawful  or 
where  an  ordinance  and  a  state  law  each  make  criminal  and 
punish  the  same  conduct.   (See  Farmer  vs .  Behmer  9  CA  773; 
fountain  View  vs.  Southern  Pacific  Co.  1  C.A.  2d  317;  In  Re 
Means  14  Cal.  26.   2M;      in  Re  Sic  73  C  142;   In  Re  Portnoy 
21  Cal  2d  237.  )  Conflict  is  also  held  to  exist  in  a  broader 
jurisdictional  sense  where  although  there  is  no  actual  sub- 
stantive or  jurisdictional  conflict  the  court  finds  either 
through  the  use  of  express  language  in  the  general  law  or 
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by  implication  therefrom  that  the  Legislature  intended  to 
occupy  or  pre-empt  the  field  to  the  exclusion  of  local 
legislation  thereon.   (See:  Pipoly  vs.  Benson  20  Cal  2d 
366.   Abbott  vs.  City  of  Los  Angeles  53  Cal  2d  674; 
Tolman  vs.  Underhill  39  Cal  2d  708;  Chavez  vs.  Sargent  52 
Cal  2d  162;   In  Re  Lane  58  A.C.  97.) 

In  the  case  In  Re  Lane,  just  decided  by  the  Supreme 
Court  after  rehearing,  the  court  held  that  an  ordinance  of 
the  City  of  Los  Angeles  prohibiting  sexual  relationships 
between  unmarried  persons  was  in  conflict  with  the  general 
laws  of  the  state  and  was  therefore  void.   The  court  pointed 
to  the  many  state  Penal  Code  sections  covering  the  criminal 
aspects  of  sexual  activity  and  held  that  they  were  so  ex- 
tensive in  scope  that  they  clearly  showed  an  intention  by 
the  Legislature  to  adopt  a  general  scheme  for  the  regulation 
of  the  subject  to  the  exclusion  of  local  legislation  thereon. 
The  court  reasoned  that  the  Legislature  had  determined  by 
implication  that  the  conduct  made  criminal  by  the  ordinance 
should  not  be  declared  criminal  anywhere  in  this  state.   The 
test  established  by  Mr.  Justice  McComb  on  the  question  of 
pre-emption  was  "the  whole  purpose  and  scope  of  the  Legislative 
scheme  '  and  he  enunciated  the  principle  for  the  court  that 
"whenever  the  Legislature  has  seen  fit  to  adopt  a  general 
scheme  for  the  regulation  of  a  particular  subject,  the  entire 
control  over  whatever  phases  of  the  subjects  are  covered  by 
state  legislation  ceases  as  far  as  local  legislation  is  con- 
cerned.''   (Emphasis  added)   Chief  Justice  Gibson  in  a  con- 
curring opinion  expressed  his  version  of  the  principle  as 
follows:   "The  enactment  by  the  State  of  Legislation  consti- 
tuting a  comprehensive  and  detailed  general  plan  or  scheme 
with  respect  to  a  subject  shows,  without  more  an  intent  to 
occupy  the  field,  leaving  no  room  for  local  regulation  re- 
gardless of  whether  there  is  an  express  declaration  to  that 
effect  by  the  Legislature." 

The  state  legislative  scheme  on  the  subject  herein 
considered  is  expressed  in  three  statutes  or  general  laws, 
the  Hawkins  Act,  Sections  35700-35741  of  the  Health  and 
Safety  Code,  the  Unruh  Act,  Sections  51  and  52  of  the  Civil 
Code  and  in  Section  53  of  the  Civil  Code. 

The  Hawkins  Act  covers  discrimination  in  connection 
with  the  rental  or  sale  of  "publicly  assisted"  housing  accom- 
modations.  The  term  "publicly  assisted  housing  accommodations" 
is  defined  in  Section  35710  (3)  as  including  any  housing  ac- 
commodations which  (1)  enjoys  an  exemption  from  taxes  levied 
by  the  state  or  its  subdivisions  other  than  one  allowed  to 
veterans;   (2)  is  constructed  on  land  sold  below  cost  by  the 
state  or  its  subdivisions  pursuant  to  the  Federal  Housing 
Act  of  1949  or  is  acquired  by  them  for  the  purpose  of  such 
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construction;   (3)  is  located  in  a  multiple  dwelling  and  is 
financed  in  whole  or  in  part  by  a  governmen tally  insured 
loan  with  respect  to  acquisition,  construction,  repair  or 
maintenance;  or  (4)  is  offered  for  sale  by  a  person  who 
controls  the  sale  of  five  or  more  housing  accommodations  on 
contiguous  land  if  the  acquisition,  construction,  repair  or 
maintenance  of  such  accommodations  is  financed  in  whole  or 
in  part  by  a  governmen tally  insured  loan  or  if  a  commitment, 
issued  by  a  governmental  agency,  is  outstanding  that  the 
acquisition  of  such  housing  accommodations  may  be  financed 
in  whole  or  in  part  by  a  governmen tally  insured  loan. 
"Multiple  dwelling"  is  defined  as  one  which  is  occupied 
as  a  rule  for  permanent  residence  purposes  and  is  rented 
to  be  occupied  as  the  residence  of  three  or  more  families 
living  independently  of  each  other.  (Sec.  35710(6)) 

The  enforcement  procedures  provided  in  the  act  are 
injunctive  relief  and  a  right  of  action  for  damages  in  a  sum 
of  not  less  than  $500.00  (Section  35730) 

The  Unruh  Act  contained  in  Sections  51  and  52  of 
the  Civil  Code  provides  that  "All  persons  within  the  juris- 
diction of  the  State  are  free  and  equal,  and  no  matter  what 
their  race,  color,  religion,  ancestry,  or  national  origin 
are  entitled  to  the  full  and  equal  accommodations,  advantages, 
facilities,  privileges,  or  services  in  all  business  estab- 
lishments of  every  kind  whatsoever."  (Sec.  51) 

Whoever  practices  discrimination  contrary  to  the 
provisions  of  Sec.  51  of  the  Code  is  liable  for  each  and 
every  offense  for  actual  damages,  and  two  hundred  fifty  dollars 
($250.00)  in  addition  thereto.   (Sec.  52)   The  remedy  by  way 
of  injunction  is  also  available  under  this  statute   (See: 
Burks  vs.  Poppy  Construction  Co.  supra.) 

Section  53  of  the  Civil  Code  relates  to  discrimina- 
tory provisions  on  account  of  race,  color,  religion,  ancestory 
or  national  origin  in  instruments  relating  to  real  property 
and  declares  such  provisions  void. 

In  considering  the  scope  and  comprehensiveness  of 
these  laws  with  reference  to  particular  types  of  housing 
activities  it  is  to  be  noted  that  the  coverage  of  the  Hawkins 
Act  has  to  be  and  is  factually  ascertainable  in  each  case  by 
reason  of  the  definitions  contained  in  the  act.   While  the 
precise  scope  of  the  coverage  of  the  Unruh  Act  is  at  present 
uncertain  its  application  in  the  field  of  housing  has  been 
considerably  clarified  by  three  recent  decisions  of  our 
Supreme  Court. 
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In  the  case  of  Burks  vs.  Poppy  Construction  Co.  supra, 
the  court  held~that  the  act  applied  to  housing  and  real 
estate  transactions  and  found  specifically  that  it  applied 
to  a  firm  developing,  building  and  selling  a  tract  of 
housing  accommodations.   In  the  case  of  Lee  vs.  O'Hara 
57  AC  517  and  again  in  Vargas  vs.  Harapson~57  AC  519  the 
court  held  that  the  act  applied  to  real  estate  brokers  and 
agents  in  the  rendition  of  their  services  in  the  rental, 
sale  or  management  of  housing  accommodations. 

The  application  of  the  Unruh  Act  to  other  major 
services  and  accommodations  in  connection  with  housing  fur- 
nished by  lending  institutions,  hotels  and  apartment  houses, 
which  are  intended  to  be  covered  by  the  ordinance  if  not 
covered  by  the  state  law,  is  judicially  undertermined  at  the 
present  time  at  least  directly. 

However,  the  court  in  the  case  of  Burks  vs .  Poppy 
Construction  Co.  supra,  gave  a  broad  definition  and  guide 
to  the  application  of  the  term  "business  establishments"  as 
used  in  the  act  and  it  is  my  opinion  that  under  this  broad 
interpretation  all  three  types  of  activities  would  be  held 
to  be  within  the  terras  of  the  act.   The  court  pointed  out  on 
p.  509  as  follows: 

"The  Legislature  used  the  words  'all1  and 
'of  every  kind  whatsoever'  in  referring  to 
business  establishments  covered  by  the  Unruh  Act 
(Civ.  Code,  §51) ,  and  the  inclusion  of  these 
words,  without  any  exception  and  without  specifi- 
cation of  particular  kinds  of  enterprises,  leaves 
no  doubt  that  the  terra  'business  establishments' 
was  used  in  the  broadest  sense  reasonably  possible 
The  word  'business'  embraces  everything  about 
which  one  can  be  employed,  and  it  is  often  synony- 
mous with  'calling,  occupation,  or  trade,  engaged 
in  for  the  purpose  of  making  a  livelihood  or  gain. 
(See  Mansfield  v.  Hyde,  112  Cal.  App.  2d  133,  137; 
5  Words  and  Phrases  (perm.  ed.  1940)  p.  1970  et 
seq.)   The  word  'establishment,'  as  broadly  de- 
fined, includes  not  only  a  fixed  location,  such  as 
the  'place  where  one  is  permanently  fixed  for 
residence  or  business,'  but  also  a  permanent  'com- 
mercial force  or  organization'  or  'a  permanent 
settled  position  (as  in  life  or  business) . '   (See 
Webster's  New  Internat.  Diet.  (2d  ed.  1957)  p. 874; 
id.   (3rd  ed.  1961)  p.  778.)" 
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Lending  institutions  in  the  rendition  of  their 
services  in  connection  with  housing  would  clearly  be  in- 
cluded in  the  foregoing  definitions  and  therefore  be 
subject  to  the  terms  of  the  act  (See:  Trowert  vs.  Decker 
8  N.W.  26.) 

I  likewise  believe  that  there  can  be  no  doubt  that 
hotels  are  business  establishments  included  within  the  terms 
of  the  act.   (See:  Thompson  v.  Langan,  154  S.W.  808,  Postal 
Savings  &  Loan  Ass'n  vs.  Powell,  47  S.W.  2d  343,   N.H. Lyons 
&  Co.  v.  Corrella.   82  N.Y.S.  2d  174,  Maryland  Casualty  Co. 
v.  Crazy  ,7ater  Co.  160  S.W.  2d  102,  Pacific  States  Savings 
Etc.  Co.  v.  Warner,  14  C.A.  2d  126;  Citv  of  Independence  v. 
Richardson,  232  Pac .  1044.)   Further,  hotels  were  specifi- 
cally mentioned  in  the  Statute  prior  to  its  1959  amendment 
and  as  stated  by  the  Attorney  General  in  Opinion  No.  59/294, 
34  AGO  230  "The  language  used  in  the  1959  amendment  shows 
an  intent  to  broaden  the  application  of  Section  51  to  cover 
not  only  the  entities  listed  in  that  section  prior  to  1959 
but  also  to  include  all  other  business  enterprises". 

Whether  the  accommodations,  advantages,  facilities, 
privileges  and  services  rendered  in  apartment  houses  are 
within  the  coverage  of  the  Unruh  Act  is  a  more  difficult 
question  as  under  particular  statutes  and  factual  situations 
apartment  houses  have  been  held  not  to  be  business  enter- 
prises.  See:  Cross  vs.  Luenborger  65  N.W.  2d  35;   Eott  et. 
al.  vs.  Commonwealth  48  S.*E.  2d  235.   On  the  other  hand, 
under  other  statutes  and  factual  situations  apartment  houses 
have  been  held  to  be  business  enterprises.   See  Woo ten  vs. 
United  States   41  F  Supp  496 ;   Benua  vs.  City  of  Columbus 
162  N.E.  2d  467;  District  of  Columcia  vs.  Wardell,  127  Fed 
2d  202;  Littlchales  vs.  District  of  Columbia  130  Fed  2d  402; 
Pennsylvania  Co.  etc.  vs.  City  ov  Philadelphia  31  A  2d  137; 
Sholars  vs.  Louisiana  Highway  Commission  6  So  2d  153; 
Wallingford  vs.  Slactery  200  N.E~  206. "Nelson  vs.  Stukey 
300  P.  287. 

As  stated  in  the  case  of  Karnuth  vs.  United 
States  279  U.S.  231,  73  L.  Ed.  677,6-32  17When  the  word  'busi- 
ness1 is  used  in  a  statute  its  meaning  depends  upon  the  con- 
text or  upon  the  purposes  of  the  legislation.'1  The  Unruh 
Act  refers  to  all  business  establishments  of  every  kind 
whatsoever  and  the  court  in  the  Burks  case  supra  held  that 
the  terra  was  used  in  the  broadest  sense  reasonably  possible. 
Inasmuch  as  the  business  transaction  of  renting  housing  ac- 
commodations for  a  consideration  is  conducted  in  apartment 
houses  on  a  permanent  basis  it  is  difficult  to  see  how  the 
court  could  conclude  that  apartment  houses  were  not  covered 
by  the  act  in  light  of  the  all  embracing  definition  it  ac- 
corded the  term  business  establishments"  in  the  Burks  case 
as  hereinbefore  set  forth. 
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The  purpose  and  scope  of  the  legislative  scheme 
on  the  subject  of  discrimination  in  housing  then,  is  to 
regulate  two  broad  categories,  publicly  assisted  housing 
and  those  engaged  in  the  business  of  selling,  renting  or 
financing  housing  accommodations.   Embraced  within  these 
broad  categories,  in  my  view,  are  the  following  particular 
classifications  of  activities  in  housing:   those  engaged  in 
the  business  of  building  and  selling  housing  accommodations, 
real  state  brokers  and  agents  in  the  rendition  of  their 
services  in  connection  with  housing  accommodations,  the  ser- 
vices performed  by  lending  institutions  in  connection  with 
housing  accommodations,  the  accommodations,  facilities  and 
services  rendered  in  and  by  hotels  and  apartment  houses,  and 
those  who  do  not  fall  within  any  of  the  foregoing  particular 
classifications  but  who  engage  in  the  business  of  buying, 
selling,  or  renting  housing  accommodations  for  profit. 

As  to  these  broad  categories  and  particular  activ- 
ities it  is  inescapable  under  the  Lane  decision  that  the 
state  has  pre-empted  the  field  and  that  the  city  may  not 
legislate  thereon.   As  applied  to  the  ordinance  now  pending 
before  the  committee  this  conclusion  would  mean  that  there 
would  be  no  permissible  area  of  operation  for  the  Fair  Housing 
Commission  proposed  to  be  created  by  the  ordinance  in  so  far  as 
enforcement  powers  are  concerned.   The  ordinance  by  its  terms 
excludes  owner  occupied  dwellings  containing  less  than  three 
housing  units  and  it  is  apparent  that  the  essential  intent  of 
the  legislation  is  to  regulate  those  engaged  in  the  housing 
business,  a  phase  of  the  subject  I  believe  to  be  fully  covered 
under  the  Unruh  Act.   While  the  broad  language  used  in  the 
ordinance  would  embrace  transactions  in  housing  not  related  to 
owner  occupied  dwellings  and  not  occurring  in  the  course  of  a 
business  whatever  transactions  would  be  involved  in  this 
vague  and  indefinite  area  would  not  in  themselves  qualify  as 
a  reasonable  classification  for  regulation  under  the  police 
power.   See  the  cases  of  Burks  vs.  Poppy  Construction  Co. 
supra,  and  New  York  State  Comm.  vs.  Pelham  Hall  Apartments 
170  N.Y.S.  2d  750  which  upheld  the  reasonableness  of  the 
regulated  classifications  of  housing  therein  considered  but 
which  also  recognized  the  legal  necessity  for  a  reasonable 
classification  in  such  legislation  to  support  such  regulations. 
(Also  See:  O'Meara  vs.  Washington  State  Board  against  Dis- 
crimination 365  P.  2d  1) 

The  foregoing  is  not  to  say,  however,  that  the 
state  has  pre-empted  the  entire  field  of  discrimination  in 
housing  on  account  of  race,  color,  religion,  national  origin 
or  ancestry  and  if  there  is  any  identifiable  classification 
of  housing  activity  which  is  not  covered  by  the  state  law  and 
which  makes  a  significant  contribution  in  the  community  to 
the  police  power  evils  delineated  in  Section  1  of  the  ordinance 
and  emphasized  in  the  Burks  case,  it  is  ray  opinion  that  the 
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city  may  validly  legislate  with  reference  thereto.   Thus, 
for  example,  if  it  should  be  determined  that  the  term 
'business  establishments'  in  the  Unruh  Act  does  not  apply  to 
apartment  house  accommodations  I  believe  that  the  Fair 
Housing  Commission  could  exercise  the  enforcement  powers 
granted  it  by  the  ordinance  with  respect  to  such  accommoda- 
tions if  they  are  not  publicly  assisted  within  the  meaning 
of  the  Hawkins  Act.   Apartment  houses  constitute  a  reason- 
able classification  for  police  power  regulation  and  dis- 
crimination exercised  in  this  type  of  housing  because  of  its 
prevalence  in  this  community  could  play  a  significant  role 
in  the  police  power  evils  sought  to  be  eliminated  by  the 
Hawkins  and  Unruh  Acts,  and  by  the  ordinance. 

Such  a  regulation  would  not,  in  my  opinion,  be 
held  to  be  invalid  under  the  Lane  decision. 

As  pointed  out  by  Chief  Justice  Gibson  in  his  con- 
curring opinion  in  the  Lane  case,  supra,  "Whether  a  particular 
statute  or  group  of  statutes  is  sufficiently  comprehensive 
to  show  an  intent  to  occupy  the  entire  field  is  a  matter 
which  cannot  properly  be  decided  upon  the  basis  of  any  single, 
precise  test.   Rather,  the  courts  must  rely  upon  broad  gen- 
eral principles  which  are  flexible  enough  to  embrace  our  varied 
and  rapidly  expanding  body  of  legislation."  The  reasoning  be- 
hind the  negative  pre-emption  doctrine  set  forth  in  the  Lane 
decision  that  the  legislature  by  comprehensively  regulating 
a  subject  by  implication  determines  that  that  which  is  not 
regulated  is  to  be  considered  lawful  is  not  apposite  on  the 
subject  of  discrimination  on  account  of  race,  color,  religion, 
national  origin  or  ancestry  which  has  been  most  emphatically 
declared  by  both  the  Supreme  Court  and  the  Legislature  to  be 
contrary  to  the  public  policy  of  this  state.   (See:   James  v. 
har inship . supra ,  Burks  vs.  Poppy  Construction  Co.,  supra, 
Health  &  Safety  Code  Sec.  35700,  Civil  Code  Section  51.) 
Further  it  must  be  recognized  that  regulation  of  such  discrim- 
inatory practices  has  not  been  a  uniform  process  and  the  uni- 
formity test  mentioned  by  Chief  Justice  Gibson  in  the  Lane 
case  is  likewise  not  apposite  on  this  subject.   Such  regulation 
has  been  a  gradual  step  by  step  process  at  all  levels  of  gov- 
ernment.  This  was  emphasized  by  the  court  in  the  case  of  New 
York  State  Comm.  vs.  Pelham  Hall  Apts.,  supra,  on  pp.  759-760 

"In  determining  whether  or  not  there  was 
reasonable  basis  for  establishing  the  specified 
classes  of  housing  accommodations  to  which  the 
provisions  of  the  Civil  Rights  Law  and  the 
Executive  Law  were  made  applicable,  the  court 
may  take  into  consideration  the  fact  that  civil 
rights  and  anti-discrimination  legislation  in 
this  state,  and  on  the  federal  basis  for  that 
matter,  has  been  and  is  a  step  by  step  proposition. 
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It  is  noted  that  the  legislature  in  its  effort 
to  effect  a  proposed  reform  deemed  advisable 
from  the  standpoint  of  the  public  welfare  'may 
take  one  step  at  a  time,  addressing  itself  to 
the  phase  of  the  problem  which  seems  most  acute 
to  the  legislative  mind. '   Williamson  v.  Lee 
Optical  of  Okl. .  supra,  348  U.S.  at  page  489, 
75  S.Ct.  at  page  465,  99  L.  Ed.  at  page  573. 
The  legislature  may  from  time  to  time  broaden 
regulation  in  the  interest  of  the  public  welfare 
to  the  extent  deemed  necessary  or  beneficial  by 
reason  of  changing  living  and  economic  conditions. 
Cf.  People  ex  rel.  Durham  Realty  Corp.  v. La  Fetra, 
230  N.Y.  429,  130  N.E.   601,  16  A.L.R.  152; 
Wulfsohn  v.  Burden,  241  N.Y.  283,  150  N.E.  120, 
43  A.L.R.  651.   A  j^roceedinR^  step  by^step  bv 
legislative  bodies  to  eliminate  tn°e  "practice~of 
racial  discrimination  in  affairs  closely  con- 
nected with  the  lives  of  our  citizens  is  not 
only  a  reasonable,  but  in  view  of  changing  times 
-and  circumstances,  a  required  method  of  procedure 
in  the  interest  of  public  welfare.'  The  legisla- 
ture  was  authorized  to  proceed  as  it  did  in  im- 
posing a  ban  against  discrimination  in  housing, 
that  is,  by  gradual  steps,  beginning  with  pro- 
visions applicable  to  various  classes  of  pub- 
licly owned  and  managed  housing  and  over  a  period 
of  time  extending  the  provisions  to  specified 
classes  of  private  housing  projects  inaugurated 
or  carried  out  with  governmental  assistance. 
Proceeding  in  such  manner  required  classification 
in  the  legislation  enacted  from  time  to  time;  and, 
under  the  circumstances,  reasonable  classification 
was  justified."  (Emphasis  added) 

Traditionally  then,  abstention  from  such  discrimina- 
tion has  been  left  to  the  conscience  of  individuals  and  the 
police  power  of  government  has  generally  only  been  exercised 
to  implement  and  place  sanctions  behind  the  fundamental 
public  policy  when  a  threat  is  posed  to  public  health,  peace 
or  safety  by  reason  of  indulgence  in  such  discrimination. 
If  this  threat  is  an  aggravated  one  in  a  particular  community 
and  is  not  effectually  controlled  by  the  state-wide  scheme, 
it  would  seem  to  be  in  harmony  with  and  furtherance  of  the 
state  public  policy  which  condemns  the  practice  that  the 
community  exercise  such  controls  over  the  practice  as  are 
necessary  to  meet  the  exigency  in  the  particular  community 
until  the  legislature  sees  it  as  a  state-wide  problem  and 
exercises  such  controls  on  a  state-wide  basis.   On  this 
subject  I  think  the  following  observations  of  the  court 
in  the  case  of  Daniels  vs.  Board  of  Police  Commissioners, 
190  C.A.  2d  566,  5/1  are  especially  pertinent: 
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"The  state  in  its  laws  deals  with  all 
of  its  territory  and  all  of  its  people.   The 
exactions  which  it  prescribes  operate  (except 
in  municipal  affairs)  upon  all  the  people 
of  the  state,  urban  and  rural,  but  it  may  often, 
and  does  often  happen  that  the  requirements 
which  the  states  see  fit  to  impose  may  not  be 
adequate  to  meet  the  demands  of  densely  populated 
municipalities;  so  that  it  becomes  proper  and 
even  necessary  for  municipalities  to  add  to 
state  regulations  provisions  adapted  to  their 
special  requirements." 

In  summation,  then,  and  in  answer  to  your  specific 
question,  it  is  my  opinion  that  the  state  has  not  pre-empted 
the  entire  field  of  the  regulation  of  discriminatory  prac- 
tices in  the  sale  or  rental  of  housing  on  account  of  racepolor, 
religion,  national  origin  or  ancestry,  but  that  it  has  pre- 
empted the  field  in  so  far  as  it  relates  to  the  regulation  of 
such  practices  in  publicly  assisted  housing  and  business  es- 
tablishments as  above  defined,  and  the  insertion  of  discrim- 
inatory provisions  in  instruments  relating  to  real  property. 
Therefore  the  Fair  Housing  Commission  contemplated  by  the 
ordinance  could  not  validly  exercise  any  enforcement  powers 
in  these  areas  but  it  could  be  empowered  to  act  in  connection 
with  such  discrimination  in  identifiable  classifications  of 
housing  not  covered  by  the  state  regulations  as  hereinabove 
indicated. 

You  are  advised  accordingly. 

Respectfully  submitted, 


THOMAS  M.  O'CONNOR 
City  Attorney 


TO:  Robert  J.  Dolan 

Clerk  of  the  Board 
235  City  Hall 
San  Francisco  2 


TJB/TAT,Jr, 


OF  INI ON  NO.  62-40 
august  1,  1962 


SUBJECT:   RESCISSION: -^CUER  OF  BOARD  OF  SUPERVISORS  AS  TO  ACTION 
PREVIOUSLY  TAKEH'. 

Dear  Sir: 

Your  request  for  an  opinion  is  as  follows: 

REQUEST 

"The  Public  Buildings,  Lands  and  City  Planning 
Committee  of  the  Board  of  Supervisors  requests  your 
opinion  as  to  whether  or  not  the  Board  has  the  power 
to  rescind  the  action  taken  by  it  on  July  24,  1961, 
in  adopting  Resolution  No.  468-61  emtitled  'Approving 
change  of  location  of  low-rent  housing  units  of  the 
Housing  authority  of  the  City  and  County  of  San 
Francisco  and  approving  selection  of  additional  site 
for  development  of  Project  Cal.  1-18(10)  and  approving 
said  project.'  a  copy  of  said  resolution  is  attached 
for  your  information. 

OPINION 

The  general  rule  relating  to  the  power  of  a  legislative 
body  to  rescind  an  action  previously  taken  is  set  forth  in 
JMcConoughey  v.  Jackson  [1894]  101  Cal.  265,  wherein  it  was  held 
that  vescissicnof  prior  action  may  appropriately  be  accomplished 
by  a  iLunicipal  legislative  body  where  rights  of  third  persons 
have  not  intervened. 

In  the  present  instance,  I  have  been  advised  that, 
subsequent  to  the  adoption  by  the  Board  of  Supsrvisors  of 
Resolution  No.  463-61  on  July  24,  1961,  approving  the  location 
of  low-rent  housing  units  of  the  Housing  Authority  of  the  City 
and  County  of  San  Francisco  and  approving  selection  of  additional 
site  for  development  of  Project  Cal.  1-18(10),  located  in 
assessor's  Block  2842  on  the  north  side  of  '  oodside  Avenue  and 
approving  said  project,  and  up  to  May  31,  1962,  the  San  Francisco 
Housing  Authority  has  received  cash  advances  from  the  Federal 
Fublic  Housing  administration  in  the  amount  of  $4,316.00  plus 
notes  issued  in  lieu  of  a  direct  Public  Housing  Administration 
advance  in  the  amount  of  $118,999.00,  io  cczxzicctilvu   with  this 
particular  project.   In  the  same  period  the  Housing  Authority  has 
entered  into  contracts  with  appraisers,  surveyors  and  architects 
under  which  there  has  been  substantial  performance  and  has 
actually  expended  $9,321.97  for  these  services  and  other  expenses 
related  to  the  project. 
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In  Housing  Authority  v.  City  of  Los  Angelas.  38  Cal.  2d 
853,  the  city  council  rescinded  its  approval  of  a  low-rent 
housing  project  after  the  Housing  authority  of  the  City  of  *-os 
^ngeles  had  proceeded  in  much  the  same  fashion  as  has  the  local 
Housing  authority  in  the  instant  case.   In  striking  down  the 
unilateral  rescission  by  the  city  council  the  court  said,  in 
part:   (38  Cal.  za  at  pages  865-866) 

"A  housing  project  under  these  acts  [Housing 
Authorities  Law,  Health  and  Safety  Code  Section 
34200  et  seq.,'  Housing  Cooperation  Law,  Health  and 
Safety  Code,  Section  34500  et  seq.]  is  solely  one 
to  be  financed  in  whole  or  in  part  by  the  federal 
government  to  meet  the  declared  need  for  slun- 
clearance  and  low  rent  housing  construction 
(§34212) .  The  time  when  the  city  might  halt  the 
project  is  before  it  has  given  the  approval  which 
authoi  ir.eo   the  authority  to  proceed  to  make  applica- 
tions for  and  procure  the  federal  loans.  When  the 
declaration  has  been  made,  the  project  is  approved, 
and  is  in  the  course  of  development  and  construction 
with  the  use  of  the  borrowed  funds,  it  is  then  too 
late  for  the  city  to  withdraw  except  by  express 
authority.  As  the  provisions  of  the  law  hereinbefore 
referred  to  indicate,  there  is  no  inclusion  of  a 
power  to  proceed  by  abandonment  or  rescission.   From 
that  time  the  federal  and  the  state  acts  contemplate 
completion  of  the  statutory  and  contractual  objectives. 
The  city  is  given  the  power  to  prevent  a  project's 
being  initiated,  and  no  project  under  the  state  and 
federal  law  may  be  commenced  or  loans  made  without 
its  approval  and  entry  into  a  cooperation  agreement. 
(42  U.S.C.a.  §51410,  1415(7)  (a)  (b).)   It  was 
obviously  never  assumed,  and  certainly  it  was  not 
authorised  by  law,  that  after  the  city  council  had 
declared  the  need,  had  given  requisite  approvals  of 
a  project  under  state  and  federal  lav;,  and  had  under- 
taken binding  commitments,  it  would  or  could  repudiate 
them." 

However,  it  should  be  noted  that  foregoing  authorities 
relate  enly  to  a  unilateral  rescission  and  that  as  a  matter  of 
law,  an  agreement  ma>  ->e  rescinded  by  mutual  consent  of  the  parties 
thereto.   (Ci/il  Code,  Sec.  1869(a);  Housing  authority  v. 
City  of  Los  Angeles.  38  Cal.  2d  853,  36577" 
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Therefore,  in  answer  to  your  Inquiry,  it  is  my  opinion, 
and  you  are  so  advised,  that  the  Board  has  no  power  to  unilaterally 
rescind  the  action  taken  by  it  on  July  24,  1961,  in  adopting 
Resolution  No.  463-61,  approving  of  location  of  low-rent  housing 
units  of  the  Housing  Authority  and  approving  selection  of 
additional  site  for  development  of  Project  Cal.  1-18(10),  and 
approving  said  project,  but  such  rescission  cculd  be  validly 
effected  by  mutual  consent  cf  the  parties  chereto. 


Respectfully  submitted, 


THOMAS  M.  O'CONNOR 
City  Attorney 


To:  Mr.  Robert  J.  Do Ian 

Clerk  of  the  Board  of  Supervisors 

235  City  Hall 

San  Francisco  2,  California 


JJS/TJB 


OPINION  NO.    62-41 
August   2,    19^2 


SUBJECT:      TEMPORARY   PERMIT  OF   OCCUPANCY     899    PINE 

STREET,    IN   LIGHT  OF   SUPREME    COURT  ORDER    •  i 

TRANSFERRING    CASE   TO   IT  FOR  HEARING 

Dear  Sir: 

Your  request  for  an  opinion  is  as  follows: 

REQUEST 

"The  building  on  399  Pine  Street  was  constructed  under 
building  permit  #216355  (application  #23^927)  after 
variances  for  the  one-for-one  parking  were  granted  by 
the  Planning  Commission  and  the  Board  of  Supervisors. 
In  accordance  with  the  building  permit,  the  construc- 
tion of  this  building  was  substantially  completed  when 
a  decision  from  the  District  Court  of  Appeal  from  the 
State  of  California,  First  Appellate  District  Division 
2,  1  Civil  No.  19811,  was  issued  to  the  effect  that 
the  variance  granted  for  parking  was  illegal. 

At  approximately  the  same  time,  the  Mason  &  Pine, 
Inc.,  requested  a  Temporary  Permit  of  Occupancy,  under 
Section  809(e).   After  discussions  with  your  office 
and  with  the  Department  of  City  Planning,  by  date  of 
May  18   1962,  a  Temporary  Permit  of  Occupancy  was 
granted  for  100  units,  this  being  approximately  the 
legal  number  of  units  for  which  proper  one-for-one 
parking  could  be  had  in  the  garage  area.   Subsequent- 
ly, I  received  a  call  from  Mr.  Robert  Cahill  of  the 
Mason  &  Pine,  Inc.,  requesting  additional  occupancy 
beyond  the  amount  of  legal  one-for-one  parking  on  the 
basis  that  the;>  plan  to  appeal  this  decision  and  that 
the  Temporary  Permit  of  Occupancy  with  extensions 
should  be  granted  until  a  final  court  determination 
has  oeen  made. 

I  request  an  opinion  as  to  whether  granting  an  addi- 
tional parking  beyond  the  legal  one-for-one  on  a 
Temporary  Permit  l;asis  in  accordance  with  Section 
809(e)  would  be  legal  in  view  of  the  above  cited 
decision. " 
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OPINION 


Since  the  receipt  of  your  request;,  the  decision  of  the 
District  Court  of  Appeal  (Siller  v.  Bd.  of  Sup. ,  203  A.C.A. 
Y'03) )    which  rules  that  the  variance  grantea  from  the  require- 
ments of  the  one-for-one  parking  ordinance  had  been  illegally 
issued,  has  been  set  aside  by  the  Supreme  Court.   The  Supreme 
Court  granted  the  appellant  property  owner  a  hearing  on  his 
appeal  at  which  time  it  will  pass  upon  the  legality  of  the  action 
of  the  City  and  County  in  granting  a  variance  from  the  ordinance. 
(See  Supreme  Court  Minutes  July  11,  1962,  No.  S?JSHQ9.) 

In  Krouse  v.  Nimocks,  8  Cal.  2d  482,  483-484,  the 
California  Supreme  Court  granted  a  hearing  and  transferred  the 
case  to  it  for  review  and  decision.   In  its  opinion  the  court 
discusses  the  effect  of  it  having  granted  a  hearing  after  the 
decision  of  the  District  Court  of  Appeal  in  the  following 
language : 

"The  opinion  and  decision  of  the  District  Court  of 
Appeal,  by  our  order  of  transfer,  have  become  a 
nullity  and  are  of  no  force  or  effect,  either  as  a 
judgment  or  as  an  authoritative  statement  of  any 
principle  of  lav/  therein  discussed." 

In  Martin  v.  Howe ,  190  Cal.  I87,  188,  the  Supreme 
Court  granted  a  petition  for  a  hearing  and  its  decision  was 
challenged  in  a  petition  for  rehearing  on  the  grounds  that  cer- 
tain questions  decided  by  the  Supreme  Court  had  not  been  covered 
in  the  original  opinion  of  the  District  Court  of  Appeal.   In 
answer  to  this  contention  the  Supreme  Court  at  page  188  stated: 

"...  the  transfer  of  the  case  here  b^  the  court  of 
its  ov/n  motion  or  on  the  petition  of  any  of  the 
parties,  sets  the  case  at  large  for  the  decision  of 
this  court  upon  the  entire  record. 

The  rule  is  established  that  the  granting  of  the  peti- 
tion by  the  Supreme  Court  nullifies  the  decision  of  the  District 
Court  of  Appeal.   Therefore,  it  is  the  judgment  of  the  Superior 
Court  that  is  subject  to  review  bi  the  Supreme  Court  on  the 
hearing  that  has  been  granted. 

The  fact  that  a  hearing  has  been  granted  bj  the 
Supreme  Court  does  not  necessarily  signify  a  disagreement  with 
the  decision  of  the  District  Court  of  Appeal.   There  are  many 
grounds  upon  which  the  Justices  of  the  Supreme  Court  may  have 
based  their  decision  in  granting  the  petition. 
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An  action  is  deemed  pending  until  its  final  determina- 
tion on  appeal.  (See  Section  10^9,  Code  Civ.  Proc . )  The  judg- 
ment of  the  Superior  Court  sustaining  the  granting  of  the 
variance  is  not  final  since  an  appeal  from  it  is  pending  in  the 
Supreme  Court.   However,  I  see  no  legal  prohibition  against  your 
issuing  a  temporary  permit  of  occupancy  as  provided  in  Section 
809(e)  of  the  Building  Code. 

I  advise  you,  therefore,  that  you  may  legally  issue  a 
te^porar;  certificate  of  occupancy  for  the  six  months  period 
provided  in  Section  809(e)  for  additional  occupancy  beyond  the 
legal  one-for-one  parking  requirement  in  accordance  with  the 
variance  heretofore  granted  the  builder.   Should  the  appeal  to 
the  Supreme  Court  not  be  decided  within  six  months  you  could  re- 
new the  permit  for  additional  periods.   If  a  decision  is  reached 
during  any  of  these  periods  then  you  would  be  required  to  act  in 
accordance  with  the  decision  which,  if  it  affirms  the  lower 
court,  would  authorize  you  to  issue  a  permanent  certificate  of 
occupancy  or  if  it  reverses  the  lower  court  would  require  you  to 
revoke  any  certificate  of  occupancy  which  exceeded  the  one-for- 
one  parking  requirement. 

Respectfully  submitted, 

THOMAS  M.  O'CONNOR 
City  Attorney 


To:   Mr.  Reuben  H.  Owens 

Director  of  Puclic  Works 

260  City  Ho  11 

San  Francisco  2,  California 

BJW/TJB 


OPINION  NO.    62-42 
August   7,    1962 


SUBJECT:      REGULATIONS    CONCERNING    PREPARATION   AND 
SALE   BY   RETAIL  MARKETS   OF  FROZEN   MEATS 

Dear  Sir: 

Your   request   for  an  opinion  is  as   follows: 

REQUEST 

"Vfe'have  been  receiving  inquiries  as  to  handling  by  retail 
erSj  of  meat  and  meat  food  products  which  have  been  pre- 
pared by  packaging  and  freezing  in  their  establishment, 
and  offered  for  sale,  and  sold,  at  and  during  hours 
restricted  to  the  sale  of  fresh  meat. 

"An  opinion  on  the  following  points  is  requested: 

"l.  Can  a  retail  neat  market,  retail  meat  shop,  or 
retail  food  shop,  cut,  package,  freeze,  and 
expose  for  sale  at  retail  in  said  meat  market, 
retail  meat  shop,  or  retail  food  shop,  meat 
from  inspected  and  passed  carcasses  without 
complying  with  Division  3,    Chapter  1,  Article 
I,  Sections  301  to  and  including  Section  319 
of  the  Agricultural  Code  of  the  State  of 
California?   Section  319:  (Retailers  Exemp- 
tion) 

"2.  13  it  mandatory  for  a  retail  meat  market,  re- 
tail meat  shop,  or  retail  food  shop,  to  label 
all  packages  containing  meat  or  meat  food 
products  which  have  been  cut,  packaged,  frozen 
and  exposed  for  sale,  at  retail,  in  said  meat 
market,  meat  shop,  or  food  shop,  so  as  to 
comply  with  the  Health  and  Safety  Code  of  the 
State  of  California,  Chapter  3>  Article  1, 
Sections  26450  to  26470,  and  Sections  26490  to 
and  including  Section  26496,  of  Chapter  3, 
Article  3. 

"3.  Must  all  cutting,  packaging  and  freezing  of 
meat  and  meat  food  products  be  performed 
during  the  hours  in  which  fresh  meat  may  be 
sold,  as  per  Section  557  of  the  Health  Code  of 
the  City  and  County  of  San  Francisco,  and  in- 
spectors are  on  duty  to  supervise  and  inspect. 
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"4.  May  meat  and  meat  food  products  packaged  by  a 
retailer  enjoy  all  privileges  of  retail  sale 
in  store  where  packed,  as  that  which  bears  an 
inspection  legend  of  the  Department  of  Agri- 
culture of  the  United  States ,  the  Department 
of  Agriculture  of  the  State  of  California,  or 
an  inspection  service,  approved  by  the  De- 
partment of  Agriculture  of  the  State  of 
California.   Said  privileges  being  the  sale 
of  such  frozen  packages  or  product  at  all 
times . 

"The  manner  in  which  we  are  now  handling  these  various  ques 
tions  is  as  follows  : 

"QUESTION  NO.  1: 

If  a  meat  market,  meat  shop,  or  food  shop,  sells 
at  wholesale  any  frozen  meat  or  meat  food  pro- 
ducts prepared  or  packaged  and  frozen  at  said 
meat  market,  meat  food  shop,  or  food  shop,  they 
must  comply  with  Sections  301  to  Section  319  of 
the  Agricultural  Code  of  the  State  of  California, 
and  the  regulations  issued  by  the  Director. 

"If  an  owner,  partnership  or  corporation  has  more 
than  one  location,  and  they  desire  to  do  all  the 
preparing,  packaging  and  freezing  at  one  loca- 
tion, then  that  location  must  comply  with  Sec- 
tions 301  to  319  of  the  Agricultural  Code  of  the 
State  of  California,  and  the  regulations  issued 
by  the  Director. 

"Owners,  partnerships  or  corporations  owning  two 
or  more  locations  may  prepare,  package,  freeze 
and  sell  at  retail  at  each  location  without 
being  required  to  comply  with  Sections  301  to 
319  of  the  Agricultural  Code  of  the  State  of 
Cdlifornia . 

"If  a  meat  market,  meat  shop,  or  food  shop  sold 
only  at  retail,  meat  and  meat  food  products 
prepared  by  cutting,  packaging  and  freezing,  we 
have  not  required  compliance  with  Sections  3^1 
to  319  of  the  Agricultural  Code  of  the  State  of 
Cjlifornia.   We  interpret  Section  319  (Retailer 
exemption)  Division  3.  Chapter  1,  Article  1, 

rlcultural  Code  of  the  State  of  California, 
as  exempting  such  establishments  and  types  of 
business . 
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"QUESTION  NO.  2: 

If  a  meat  market,  meat  shop  or  food  shop  prepares 
by  cutting.,  wrapping  and  freezing,  and  offers  for 
sale,  at  retail,  in  said  meat  market,  meat  shop 
or  food  shop,  any  meat  or  meat  food  products,  we 
require  a  valid  certificate  of  sanitation,  and 
all  food  within  such  property  designated  bj  such 
certificate  of  sanitation  must  comply  with  the 
Health  and  Safety  Code  of  the  State  of  California, 
and  the  Health  Code  of  the  City  and  County  of  San 
Francisco. 

"We  demand  that  all  packaged  frozen  food  be 
labeled  if  it  is  in  a  public  place,  which  includes 
retail  food  stores  of  any  type,  public  refrigera- 
tion storage  warehouse,  or  locker  plant.   This 
label  must  show  (1)  The  true  name  of  the  product. 

(2)  The  ingredients  if  composed  of 
two  or  more  products.   If  com- 
posed of  a  single  product,  or, 
if  two  or  more  products  and  a 
standard  of  quality  has  been 
prescribed,  the  listing  of  the 
ingredients  is  not  required. 
The  name  and  place  of  business 
An  accurate  statement  of  the 
quantity  of  contents. 


ill 


"QUESTION  NO.  3: 

We  have  required  all  preparing  of  meat  and  meat 
food  products  to  be  done  during  the  hours  the 
inspectors  are  regularly  on  duty  which  are  the 
same  hours  set  bj   Section  557  of  the  Health  Code 
of  the  City  and  County  of  San  Francisco  for  the 
sale  of  fresh  meat  in  San  Francisco. 

"QUESTION  NO.  4: 

We  have  allowed  frozen  meats  and  meat  food 
products,  which  are  properly  labeled,  properly 
protected,  and  in  a  wholesome  condition,  sold  at 
any  time.   Frozen  food  exemption  Section  557, 
Hsalth  Code,  City  and  County  of  San  Francisco." 


OPINION  NO.    62-42 
August   7,    1962 
Page   4 


OPINION 

The  answers  to  your  questions  are  as  follows  : 

Question  1.   Yes. 

Question  2.   Yes. 

Question  3-   No. 

Question  4.   Yes. 

Question  1: 

Retail  meat  markets  and  shops  may  cut,  package,  freeze 
and  sell  meat  from  carcasses  bearing  the  ''inspected  and  passed" 
stamp  required  by  the  second  paragraph  of  section  305  of  the 
State  Agricultural  Code  without  making  the  application  for  in- 
spection provided  for  in  section  312  of  that  Code  and  without 
operating  under  the  inspection  provisions  of  the  first  paragraph 
of  section  305.   To  be  entitled  to  operate  without  such  inspec- 
tion the  retail  market  must  prepare  the  meat  ''on  its  own  prem- 
ises" from  meat  which  bears  the  required  stamp;  the  meat  must  be 
sold  "on  the  premises"  of  said  market,  and  the  meat  must  not  be 
made  "by  cooking  or  drying.'   (Agricultural  Code,  §319.)   If 
these  requirements  are  met,  the  first  paragraph  of  section  305, 
"No  establishment  may  be  operated  in  the  state  for  the  purpose 
of  slaughtering,  or  for  the  manufacture  of  meat  food  products, 
unless  such  establishment  is  operated  under  federal  inspection, 
state  inspection  or  approved  municipal  inspection,'  does  not 
apply.   Agricultural  Code  §319  provides  in  such  case  that  "No 
application  is  required  of  such  retail  meat  markets,  or  the 
owners  or  operators  thereof,  for  the  inspection  service  provided 
in  this  article  and  no  such  inspection  service  is  required  to 
enable  them  to  make,  prepare  or  sell  such  prepared  meat  or  meat 
food  products . " 


In  my  opinion  the  manner  in  which  you  state  you  are 
now  handling  questions  arising  under  sections  301  to  319  of  the 
Agricultural  Code  is  in  accord  with  the  law. 

Question  2: 

Misbranding  of  any  food  is  unlawful  (Health  and  Safety 
Code  §§26515,  26519;  Agricultural  Code,  §315-5)  and  section 
26491  of  the  Health  and  Safety  Code  states  that  a  food  shall  be 
deemed  to  be  misbranded  if  in  package  form,  unless  it  bears  a 
label  containing  (1)  the  name  and  place  of  ousiness  of  the  manu- 
facturer, packer,  or  distributor;  and  (2)  an  accurate  statement 
of  the  quantity  of  the  contents  in  terms  of  weight,  measure  or 
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numerical  count.   Sections  26490  and  26492  to  2549 j   of  the 
Health  and  Safety  Code  specify  other  conditions  under  which  a 
food  shall  be  deemed  to  be  misbranded. 

In  my  opinion  the  manner  in  which  you  state  you  are 
handling  labeling  requirements  conforms  with  these  provisions  of 
the  law. 

Your  requirement  that  meat  markets  have  a  valid  cer- 
tificate of  sanitation  is  in  accord  with  section  440  of  the  San 
Francisco  Health  Code. 

Your  requirement  that  all  food  upon  the  premises  desig- 
nated in  such  certificate  comply  with  the  provisions  of  the  State 
Health  and  Safety  Code  and  the  San  Francisco  Health  Code  is  in 
accordance  with  your  authority  under  the  law.   (Health  and 
Safety  Code,  §§26 J15-26618;  San  Francisco  Health  Code,  §§535- 
537.) 

Question  3: 

Section  557  of  the  San  Francisco  Health  Code  states 
that  it  shall  be  unlawful  "to  sell  or  offer  for  sale  any  fresh, 
uncooked  or  uncured  meats  except  during  the  hours  between  7 
o'clock  A.M.  and  6  o'clock  P.M.,"  and  that  places  of  business 
selling  such  meats  shall  be  closed  on  Sundays  and  legal  holidays, 
except  that  when  a  holiday  falls  on  Saturday,  business  may  ce 
conducted  between  7  o'clock  A.M.  and  12  o'clock  noon;  provided, 
however,  "that  nothing  in  this  section  shall,  in  any  manner, 
apply  to  or  prohibit  or  restrict  the  hours  for  the  sale,  offer- 
ing for  sale,  or  delivery  of  any  frozen  meats  or  frozen  meat 
products . " 

In  the  case  of  frozen  meats  and  frozen  meat  products 
section  557  does  not  require  that  cutting,  packaging,  freezing 
or  sale  De  performed  only  during  the  hours  when  meat  which  is 
not  frozen  may  be  sold. 

Question  4 : 

Frozen  meat  and  frozen  meat  products  which  are  made 
from  ''Inspected  and  passed"  carcasses  (Agricultural  Code,  S§305> 
319;  San  Francisco  Health  Code,  §§536,  537),  and  are  properly 
labeled  and  protected,  and  are  in  a  wholesome  condition,  may  be 
sold  at  any  time.   (San  Francisco  Health  Code,  §557-) 

Respectfully  submitted, 


THOMAS  M.  O'CONNOR 
City  Attorney 


To:   Ellis  D.  Sox,  M.D. 

Director  of  Public  Health 

101  Grove  Street 

San  Francisco  2,  California 
PRK/GEB 


OPINION  NO.  62-43 
August  28,  1962 

SUBJECT:   LEGALITY  OF  TOURIST  AND  CONVENTION  BOOTH  IN  UNION  SQUARE 
Dear  Sir: 

You  request  for  an  opinion  is  as  follows: 

REQUEST 

!,The  San  Francisco  Convention  and  Visitors  Bureau 
and  this  office  are  investigating  the  possibility 
of  installing  in  Union  Square  a  Visitors  Informa- 
tion Booth.  The  booth  would  be  constructed  by  the 
City  and  manned  by  the  staff  of  the  Bureau  and 
would  serve  as  an  information  center  for  visitors 
to  San  Francisco. 

"I  know  that  the  installation  of  such  a  structure 
must  have  the  approval  of  the  Recreation  &  Park 
Department,  City  Planning  Department  and  the  Art 
Commission.   Before  incurring  the  expense  of  de- 
veloping acceptable  plans  for  this  approval,  I 
would  ask  your  opinion  on  the  legality  of  placing 
said  booth  in  the  square." 

OPINION 

Section  42  of  the  Charter  of  the  City  and  County  of  San 
Francisco  gives  the  Recreation  and  Park  Commission  "complete  and 
exclusive  control,  management  and  direction"  of  city  parks  and 
squares  "including  exclusive  power  to  erect  .  .  .   buildings  and 
structures  thereon  .  .  .   except  as  in  this  charter  otherwise 
provided . " 

Charter  Section  42.2  provides:  "...  the  Commission 
shall  not  lease  any  part  of  the  lands  under  its  control  nor  permit 
the  building  ...  of  any  structure  on  any  park,  square,  avenue 
or  ground,  except  for  recreation  purposes,  ..." 

The  question  to  be  considered  here,  is  whether  the  pro- 
posed information  booth  in  Union  Square,  which  is  under  the  juris- 
diction of  the  Recreation  and  Park  Commission,  has  a  recreation 
purpose  within  the  meaning  of  Section  42.2. 

"Recreation"  with  reference  to  recreation  and  park  dis- 
tricts is  defined  in  the  Education  Code,  Section  16652(c)  as: 

"Any  activity,  voluntarily  engaged  in,  which 
contributes  to  the  physical,  mental,  or  moral 
development  of  the  individual  or  group  partici- 
pating therein,  and  includes  any  activity  in  the 
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field  of  music,  drarua,  art,  handicraft,  science, 
literature,  nature  study,  nature  contacting, 
aquatic  sports,  or  athletics,  or  any  of  them,  and 
any  informal  play  incorporating  any  such  activity." 

The  following  are  some  activities  that  have  been  held  to  be 
"recreational"  and  are  in  accord  with  this  definition:   Tennis 
courts  (Caulfield  v.  Berwick,  27  C.A.  493,  150  P.  646);  swimming 
pools  (McLauthkin  v.  City  and  County  of  Denver,  280  P.  (2)  1103); 
'hotels,  restaurants,  museums,  art  galleries,  zoological  and 
botanical  gardens,  conservatories  and  the  like"  (Slavich  v. 
Hamilton,  201  Cal.  299;  257  P.  60). 

In  view  of  these  and  similar  cases,  prior  opinions  of 
this  office  have  held  the  following  structures  not  to  be  for  a 
recreational  purpose  within  the  meaning  of  Charter  Section  42.2: 
A  firehouse  on  Margaret  Hayward  Park  (Opinion  No.  62-28  dated 
May  25,  1962);  a  centennial  office  and  information  center  in 
Portsmouth  Square  (Opinion  No.  4088  dated  March  25,  1948);  a 
tourist  and  convention  bureau  exhibition  pavilion  in  Civic  Center 
(Opinion  No.  3943  dated  April  22,  1947). 

It  is  my  opinion,  therefore,  that  construction  of  the 
information  booth  as  proposed  would  not  be  for  a  recreational  pur- 
pose within  the  meaning  of  the  Charter  provision  and  could  not  be 
authorized  by  the  Recreation  and  Park  Commission. 

Respectfully  submitted, 

THOMAS  M.  O'CONNOR 
City  Attorney 


TO:  Mr.  Sherman  P.  Duckel 

Chief  Administrative  Officer 

289  City  Hall 

San  Francisco  2,  California 


JBB/BJW 


OPINION  NO.    62-44 
August   30,    1962 


SUBJECT:      LEGALITY   OF   OFFER  OF    REWARD  BY   CITY 

FOR  INFORMATION   LEADING   TO  THE   ARREST 
AND   CONVICTION   OF    PERSONS   TURNING   IN 
FALSE   FIRE   ALARMS 

Dear  Sir: 

I  have  your  letter  stating  that  Commissioner 
Greenstone   requests  my  opinion  as   to   the    legality  of   the   City's 
offering  a    reward  of  $25.00  for  information  leading  to  the 
arrest   and  conviction  of  any  person  turning  in  a   false  alarm  of 
fire. 

OPINION 

The  City  cannot  legally  offer  such  a  reward. 

Under  state  law  any  person  who  wilfully  and  mali- 
ciously sends,  gives,  transmits  or  sounds  any  false  alarm  of 
fire  by  means  of  a  public  fire  alarm  system  is  guilty  of  a 
crime.   (Penal  Code,  §625a . )  Section  639  of  the  Police  Code 
also  declares,  among  other  things,  that  It  shall  be  unlawful 
for  any  person  wilfully  to  make  a  false  alarm  of  fire  by  means 
of  a  city  telegraph  or  telephone  system.   To  this  extent  the 
section  covers  the  same  ground  as  the  Penal  Code  and  is  in- 
valid.  (In  re  Sic,  73  Cal.  142,  146-149;  Pipoly  v.  Benson,  20 
Cal.  2d  366,  370;  In  re  Portnoy,  21  Cal.  2d  237.  2407^ 

In  the  absence  of  express  authorization  It  is  gen- 
erally held  that  municipal  corporations  are  not  empowered  to 
offer  rewards  for  information  leading  to  the  arrest  and  con- 
viction of  offenders  against  the  criminal  law  of  the  state. 
(City  of  Los  Angeles  v.  Gurdane,  59  Fed.  2d  161;  Brlte  v.  Board 
of  Supervisors,  21  Cal.  App.  2d  233,  239-240;  Griffin  v.  City 
of  Los  Angeles,  134  Cal.  App.  763,  768;  2  Ops.  Cal.  Atty.  Gen. 
509. )  No  express  authority  to  offer  such  rewards  has  been 
granted  to  municipal  corporations  in  California. 

The  Legislature  has  authorized  the  Governor  to  offer 
a  reward  for  the  apprehension  of  certain  persons  (Penal  Code, 
§1547).   In  Brite  v.  Board  of  Supervisors  (1937),  21  Cal.  App. 
2d  233,  237,  it  was  held  that  the  Legislature  intended  to  con- 
fine the  offering  of  rewards  for  the  apprehension  of  persons 
charged  with  offenses  against  the  people  of  the  State  exclu- 
sively to  the  Governor. 
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In  Opinion  No.  140, 
cessor,  Dion  R.  Holm,  advised 
reward  system  for  information 
viction  of  persons  turning  in 
accord  with  that  conclusion. 


dated  March  23,  1950,  my  prede- 
that  the  City  could  not  set  up  a 
leading  to  the  arrest  and  con- 
false  fire  alarms.   I  am  in 


You  are  advised  accordingly. 

Respectfully  submitted, 


THOMAS  M.  O'CONNOR 
City  Attorney 


To :   Mr.  Thomas  W. 
Board  of  Fire 
2  City  Hall 
San  Francisco 


McCarthy,  Secretary 
Commissioners 

2,  California 


SEY/GEB 


SUBJECT: 


Dear  Sir: 


OPINION  NO.  62-45 
September  17,  1962 


AIRPORT  GROUND  TRANSPORTATION  AGREEMENT  AND  PARKING 
LOT  LEASE;  CHANGES  THERETO,  WHETHER  BID  PROCEDURE 
REQUIRED 


Your  request  for  an  opinion  is  as  follows: 


REQUEST 


''The  present  contractors  for  parking  facilities, 
busses  and  taxies,  at  San  Francisco  International 
'irport.  obtained  such  contracts  through  open,  public 
bid.   Can  these  be  altered,  or  changed  or  lengthened 
in  time,  by  any  other  processes?" 


OPINION 


The  City  and  County  of  San  Francisco  acting  by  its 
Public  Utilities  Commission  and  Director  of  Property  awarded  to 
Barrett  Garages;  Inc.  (now  Barrett  Transportation  Company,  Inc.), 
as  the  highest  responsible  bidder  in  each  instance,  the  auto- 
mobile parking  lease  and  the  ground  transportation  agreement  at 
the  Airport.   The  lease  is  dated  June  14,  195^  and  tne  agreement 
is  dated  May  13,  1952* . 

In  the  case  of  the  lease  of  the  airport  land  for 
parking  lots,  the  City  complied  with  the  requirement  of  Charter 
§93  that  such  lease  be  awarded  by  the  competitive  bidding  pro- 
cedure.  Although  there  was  no  legal  requirement  that  the  same 
be  done,  the  ground  transportation  agreement  was  submitted  to 
public  bid  as  a  matter  of  Commission  policy. 

One  of  the  latest  cases  which  states  the  general  rule 
relative  to  modification  of  a  municipal  contract  is  Carlin  v. 
City  of  Newark,  114  A.  2d  761  (N.J. ,  1955)  which  states  in  part: 

" .  .  .a  municipal  corporation  having  the  power  to 
make  a  contract  may  afterwards  deal  with  it  in  the 
same  manner  as  a  natural  person  and,  in  the  absence 
of  statutory  limitation,  may  change,  modify,  abandon 
or  cancel  it."   Atlantic  City  v.  l.'arren  Bros.  226  F. 
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372  (N.J.,  1915),  citing  2  Dillon  on  Municipal 
Corporations,  5th  Ed.  1235;  10  McQuillln  on 
Municipal  Corporations,  §29.121. 

The  Court  ruled  in  Atlantic  City  v.  V/arren  Bros. , 
supra,  at  page  382: 

"As  a  broad  proposition,  the  power  of  a 
municipality  to  modify  a  public  improvement 
contract  is  lodged  in  the  principal  or  officer 
authorized  to  make  the  contract  ....  Such 
modifications,  it  is  safe  to  assume,  may  be 
lawfully  made  when  required  by  an  exigency  to 
meet  a  situation  in  the  nature  and  progress  of 
the  work,  that  was  neither  understood  nor  con- 
templated when  the  contract  was  made.   In  the 
case  of  Randolph  v.  Post,  93  U.S.  502,  23  L. 
Ed.  957,  Mr.  Justice  Hunt  said: 

"•We  should  unreasonably  restrict  the  rights 
and  powers  of  a  municipal  corporation  were  we  to 
hold  that  it  did  not  possess  the  power  to  alter 
its  legally  made  contract  by  waiving  conditions 
found  to  be  injurious  to  its  interests,  or  that 
it  could  not  estop  itself,  like  other  parties  to 
a  contract. '" 

In  City  Attorney's  Opinion  No.  803-A  dated  March  16, 
195^,  my  predecessor  stated,  and  I  concur-. 

"It  is  a  general  rule  of  law  that  a  contract 
may  be  modified  with  the  consent  of  both  parties, 
and  this  general  rule  applies  to  contracts  where 
a  municipality  is  a  contracting  party  (McQuillln, 
Municipal  Corporations,  Vol.  10  at  Page  489)." 

and 

"I  am  of  the  opinion.. that  no  greater  formality  need 
be  observed  in  a  modification  than  need  be  observed 
in  entering  into  the  original  contract." 

The  foregoing  principles  of  law  were  restated  in  City 
Attorney's  Opinion  No.  1214  dated  December  30,  1957,  and  again  in 
my  letter  opinion  dated  January  30,  1958  addressed  to  the  afore- 
said Commission,  wherein  I  said: 
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"Assailing  that  it  is  desired  to  amend  a 
contract  awarded  by  public  bid,  the  amendment 
can  be  made  without  resubmitting  the  amended 
contract  to  public  bid  where  such  a  contract  is 
not  required  by  law  to  go  to  bid.  .  .  .   The 
ground  transportation  agreement  was  submitted 
to  public  bid  as  a  matter  of  policy,  not  to 
fulfill  a  legal  requirement.   The  ground  trans- 
portation agreement  may,  therefore  be  amended 
by  the  parties  without  following  the  competitive 
bid  process,  in  the  discretion  of  the  Public 
Utilities  Commission." 

Again,  in  Davis  v.  City  of  Santa  Ana,  108  C.A.  2d 
669  (1952),  the  court  held: 

''In  the  absence  o£   some  specific  charter 
or  statutory  requirement,  municipal  contracts 
need  not  be  let  under  competitive  bidding." 
Mc Qui 11 in,  Municipal  Corporations,  3rd  Ed., 
Vol.  10,  page  272,  §29.31. 

A  review  of  City's  Charter  and  ordinances  and  the 
general  lav/  indicates  that  there  is  no  legal  mandate  requiring 
City  to  utilize  the  competitive  bid  process  in  awarding  an 
exclusive  contract  for  the  transportation  of  airline  passengers 
from  the  San  Francisco  International  Airport  to  points  outside 
of  the  Airport.   The  general  type  of  ground  transportation 
agreement  involved  herein  has  been  upheld  throughout  the  United 
States,  some  of  the  supporting  cases  being  entitled: 

Miami  Beach  Airline  Service,  Inc.  v.  Crandon, 
32  So.  2d  153  (Florida)  1947; 

Sx  Parte  Houston,  224  P.  2d  281  (Okla.,  1950); 

People  v.  Daley,  159  N.E.  2d  18  (111.,  1959); 

Oakland  v.  Burns,  46  C .  2d  401  (1956). 

The  above  authorities  clearly  indicate  that  City  vol 
with  the  consent  of  the  Barrett  Corporation,  modify  the  ground 
transportation  agreement  without  going  through  the  bid  procedure 
required  under  Charter  Section  93- 
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A  different  situation  is  presented,  however,  in 
connection  with  the  lease  of  airport  lands  for  automobile 
parking  lot  purposes.   When  this  lease  was  undertaken  in 
June,  195^,  Charter  Section  93  demanded  that  lands  devoted 
to  airport  purposes  be  leased,  for  a  period  not  to  exceed 
forty  years,  to  the  highest  responsible  bidder.   This  is 
the  type  of  statutory  limitation  referred  to  in  Carlln  v. 
City  of  Newark,  supra,  and  in  the  cases  therein  cited,  and 
in  Davis  v.  City  of  Santa  Ana,  supra,  and  in  HcQuillin,  Vol.  10, 
citations,  supra. 

Vital  and  essential  particulars  of  such  a  lease  are 
the  rental  consideration  and  the  lease  term.   To  reduce  the 
rental  or  to  lengthen  the  lease  term  would  be  to  provide  con- 
ditions favorable  to  the  present  lessee  which  were  not  offered 
to  other  bidders  for  the  original  award. 

On  July  16,  1952  my  predecessor  in   office  issued  his 
Opinion  No.  582  in  response  to  the  question  whether  a  contract 
for  disposition  by  sale  of  dried  sewage  sludge  by  City  could  be 
renegotiated  as  to  price  during  the  existence  of  the  contract 
after  said  contract  had  been  previously  awarded  to  the  highest 
responsible  bidder  under  a  required  competitive  bidding  process. 
The  opinion,  with  which  I  concur,  held  that  such  price  could  not 
be  reduced  and  cited  Morse  v.  City  of  Boston,  148  N.E.  813- 
Therein  the  court  saicH 

" .  .  .  .  The  terms  and  purpose  of  the  governing 
statutes  constitute  in  themselves  a  restriction 
on  the  power  to  amend  and  alter  a  contract,  once 
made  in  accordance  therewith.   It  cannot  be  changed 
in  vital  and  essential  particulars  without  observance 
of  all  the  formalities  prescribed  by  the  statutes. 
The  due  execution  of  the  contract  after  advertisement 
and  compliance  with  all  statutory  requirements  in  the 
light  of  the  words  and  purpose  of  the  governing  statutes 
Ts~Tn  general  a  limitation  upon  amending  the  contract 
in  substantial  and  capital  respects  without  conformlfy 
anew  to  the  statutory  requirements.   The  city  officers 
have  authority  doubtless  to  add  to  or  to  change  the 
contract  within  reasonable  limits  in  order  to  remedy 
incidental  defects  and  to  improve  the  work  in  minor 
details. 

"'....  An  alteration  which  vol  1   Ln  a  substantially 
new  contract  as  to  a  main  element  is  not  permissible 
under  the  statute. 

" .  .  .  .It  would  be  a  vain  thing  for  the  Legislature 
to  establish  these  safeguards  for  the  public  treasury 
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to  govern  the  Initial  execution  of  a  contract  and  yet 
to  permit  all  the  evils  thus  prohibited  to  be  accom- 
plished by  amendment  or  alteration  of  such  contract 
•..hen  once  executed. 

".  .  .  .In  any  event  parties  cannot  by  contract 
overcome  the  force  of  the  statutory  requirement." 
(Emphasis  added.) 

See  also  City  Attorney  Opinion  No.  3219,  of  January 
6,  19^1,  to  the  same  principle. 

Applying  the  aforesaid  law  to  your  question,  it 
is  my  opinion  that  the  ground  transportation  agreement  may 
be  '"altered;  or  changed,  or  lengthened  in  time,"  by  the  process 
of  negotiation  between  the  Public  Utilities  Commission,  acting 
for  the  City,  and  the  Barrett  Corporation,  with  no  requirement 
for  pursuing  the  competitive  bid  process.   The  parking  lot  lease 
may  be  "altered  or  changed,"  in  minor  or  incidental  details  by 
the  aforesaid  negotiation  process,  but  to  lengthen  its  term 
will  require  compliance  with  the  competitive  bid  process  pre- 
scribed by  Charter  Section  93- 

Respectfully  submitted, 


THOMAS  M.  O'CONNOR 
City  Attorney 


TO:   James  Leo  Halley,  Supervisor 

City  and  County  of  San  Francisco 

235  City  Hall 

San  Francisco  2,  California 


JEE: MMD 
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SUBJECT:   RIGHT  OF  FRANK  P.  SMITH  TO  A  FLUCTUATING  PENSION 
Dear  Sir: 

Your  request  for  an  opinion  is  as  follows: 

REQUEST 

"Your  opinion  is  requested  in  the  following  matters. 

"1.   Frank  P.  Smith,  a  retired  member  of  the  San 
Francisco  Police  Department,  filed  with  the  Retirement 
Board  on  July  2,  1962,  the  following  letter: 

"San  Francisco,  California 
July  2,  1962 

"Retirement  Board 
450  McAllister  Street 
San  Francisco,  California 

"Dear  Sirs: 

"It  is  my  understanding  that  I  should  be  considered 
a  retired  person  who  should  have  been  retired  under  the 
provisions  of  Section  166.   The  previous  history  of  my 
membership  in  the  Retirement  System  will  show  that  I  did 
not  at  any  time  elect  to  be  covered  or  transferred  to  the 
provisions  of  Section  168.1.  Therefore,  my  case  should  be 
handled  in  exactly  the  same  manner  as  those  retired  police- 
men who  are  now  receiving  benefits  as  a  result  of  the 
so-called  'Acton'  case. 

"I  respectfully  request  that  the  Retirement  Board  take 
whatever  action  is  necessary  in  order  that  I  may  be  given 
the  benefits  of  retirement  under  Section  166. 

Very  truly  yours, 

Frank  P.  Smith 

150  Page  St.,  Apt.  209 

San  Francisco,  California 

"2.   On  July  13,  1962,  he  filed  with  the  Retirement 
Board  the  following  letter: 
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San  Francisco,  California 


July  15,  1962 

"Retirement  Board 
450  McAllister  Street 
San  Francisco,  California 

"Dear  Sirs: 

"It  is  my  understanding  that  I  should  be  considered 
as  a  person  who  would  have  qualified  for  retirement  under 
the  provisions  of  Section  166  of  the  Charter,  at  the  time 
of  my  retirement  which  was  effective  June  1,  1957,  and 
was  under  Section  168.1  of  the  Charter.   The  previous 
history  of  my  membership  in  the  Retirement  System  will 
show  that  I  did  not  at  any  time  elect  to  be  covered  or 
transferred  to  the  provisions  of  Section  168.1.   There- 
fore, my  case  should  be  handled  in  exactly  the  same  manner 
as  those  retired  policemen  who  are  now  receiving  benefits 
as  a  result  of  the  so-called  'Acton'  case. 

"I  respectfully  request  that  the  Retirement  Board  take 
whatever  action  is  necessary  in  order  that  I  may  be  given 
retirement  benefits  based  on  the  current  salaries  of 
active  members  of  the  Police  Department  in  the  same  manner 
as  those  retired  members  received  as  a  result  of  the 
judgment  ia  the  'Acton'  case. 

"I  previously  requested  consideration  by  the  Retire- 
ment Board  in  my  letter  of  July  2,  1962.   I  now  wish  to 
withdraw  the  letter  of  July  2,  1962,  and  replace  it  with 
this  letter. 

Very  truly  yours , 

Frank  P.  Smith 

150  Page  Street,  Apt.  209 

San  Francisco,  California 

"3.   Frank  P.  Smith  was  retired  for  service  effective 
June  1,  1957  under  the  provisions  of  Charter  Section 
168.1  under  which  he  was  a  member  of  the  Retirement 
System. 

"He  was  not  one  of  the  plaintiffs  in  the  action 
entitled  Atkinson  et  al.,  vs.  City  and  County  of  San 
Francisco,  No.  496350  (Superior  Court,  San  Francisco). 
Had  he  joined  in  that  suit,  under  the  decision  as 
rendered,  he  would  have  been  one  of  those  awarded  a 
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•fluctuating'  pension  based  upon  the  fact  that  he 
had  not  made  a  written  election  to  come  under  pro- 
visions of  Section  168.1  of  the  Charter  and  had 
not  retired  until  he  was  qualified  to  retire  under 
the  provisions  of  the  old  charter  or  Section  166 
of  the  new  Charter. 

"4.   Is  Mr.  Smith  entitled  to  be  paid  a  fluctuat- 
ing pension  equal  to  50%  of  the  salary  attached  to  the 
rank  held  by  him  three  years  prior  to  his  retirement? 
If  so,  as  of  what  date  should  it  be  effective  and  would 
he  be  entitled  to  any  retroactive  adjustment  in  his 
retirement  allowance?" 


OPINION 

In  the  light  of  the  facts  you  have  stated,  it  is  evident 
that  Frank  P.  Smith  should  be  paid  a  fluctuating  pension  equal  to 
fifty  per  cent  (507o)  of  the  salary  attached  to  the  rank  held  by 
him  three  years  prior  to  his  retirement. 

However,  because  the  case  to  which  you  refer,  namely, 
the  Atkinson  vs.  City  and  County  of  San  Francisco,  et  al., 
Superior  Court  No.  496350,  was  not  a  representative  suit  and 
Mr.  Smith  was  not  one  of  the  parties  thereto,  he  cannot  claim, 
as  of  right,  the  benefits  of  that  litigation.   In  view  of  the 
fact  that  the  judgment  in  that  action  is  now  final,  it  would  appear 
that  Mr.  Smith  and  others  similarly  situated,  with  respect  to  their 
status  under  the  Retirement  System,  would  be  granted  like  treatment 
if  a  similar  suit  or  suits  were  instituted.  Therefore,  it  would 
seem  proper  for  the  Retirement  Board  to  grant  Mr.  Smith's 
request  as  to  the  future  payments  of  his  retirement  allowance. 

Insofar  as  retroactive  adjustment  of  his  retirement 
allowance  is  concerned,  Section  338,  subdivision  1,  Code  of  Civil 
Procedure  provides  for  a  three-year  statute  of  limitations  upon 
a  liability  created  by  statute.  This  would  limit  any  recovery 
in  any  action  that  Mr.  Smith  could  bring  in  this  matter  insofar 
as  any  retroactive  adjustment  of  his  retirement  allowance  is 
concerned  to  a  three-year  period  prior  Co  the  bringing  of  any 
such  action   (Abbott  v.  City  of  Los  Angeles   [1958]   50  Cal.  2d 
438).   It  therefore  would  seem  proper,  if  the  Retirement  Board 
were  to  grant  Mr.  Smith's  request  as  to  future  payments  of  his 
retirement  allowance,  to  also  make  a  retroactive  adjustment  of 
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Mr.  Smith's  retirement  allowance  covering  a  period  limited  to 
three  years  prior  to  the  date  of  the  actual  payment  being  made. 

You  are  advised  accordingly. 

Respectfully  submitted, 


THOMAS  M.  O'CONNOR 
City  Attorney 


TO:   Mr.  Daniel  Mattrocce 
General  Manager 
Retirement  Board 
450  McAllister  Street 
San  Francisco  2,  California 


NSW/BJW 


• 


:    • 


. 
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SUBJECT:  BOARD  OF  EDUCATION  -  SAN  FRANCISCO  UNIFIED  SCHOOL  DISTRICT 
LEGALITY  OF  EXPENDITURE  OF  PUBLIC  FUNDS  FOR  TRANSPORTATION 
OF  SCHOOL  CHILDREN  OTHER  THAN  HANDICAPPED  CHILDREN. 

Dear  Sir: 

You  have  requested  an  opinion  relative  to  a  letter 
addressed  to  you  dated  September  14,  1962,  which  reads: 

"I  enclose  a  photo  copy  of  a  letter  sent  by  me 
to  the  members  of  the  Board  of  Education  of  San 
Francisco,  to  the  Board  of  Education  of  San  Francisco, 
and  to  the  Superintendent  of  Schools.   It  is  self- 
explanatory. 

"This  letter  calls  attention  to  the  fact  that 
if  any  public  funds  are  expended  for  the  general  public 
transportation  of  school  children  in  San  Francisco  from 
one  section  of  the  city  to  another,  with  the  exception  of 
handicapped  children,  then  each  member  of  the  Board  of 
Education,  the  Superintendent  of  Schools,  and  their 
respective  bondsmen  will  be  held  personally  liable  for 
damages  by  appropriate  court  proceedings. 

"This  letter,  and  the  enclosure,  constitutes 
notice  to  you  not  to  authorize  the  payment  of  public 
funds  for  the  purposes  expressed  in  the  enclosure  and 
in  this  letter  addressed  to  you. 

"If  any  public  funds  are  illegally  expended,  all 
public  officials  of  San  Francisco  who  authorize  such 
expenditures  will  be  jointly  and  severally  sued  for 
damages . 

"Demand  is  hereby  made  that  you  do  not  authorize 
such  payment." 

The  letter  to  the  Board  of  Education,  also  dated 
September  14,  1962,  reads: 

"I  am  attorney  for  a  group  of  taxpayers  of  San 
Francisco . 

"My  clients  desire  to  express  their  disapproval  of 
the  expenditure  of  public  funds  for  the  public  transporta- 
tion of  school  children  from  one  section  of  the  city  to 


OPINION  NO.  62-47 
September  27,  1962 
Page  2 

another.   My  people  are  appalled  at  the  high  tax  rate  in 
this  city  and  county.   They  have  requested  me  to  notify 
you  that,  at  this  time,  if  any  public  funds  are  expended 
for  the  transportation  of  school  children  within  the  city 
other  than  for  handicapped  children,  court  actions  for 
damages  will  be  jointly  and  severally  filed  against  you 
by  them,  as  taxpayers,  on  behalf  of  the  San  Francisco 
Unified  School  District  and  the  City  and  County  of  San 
Francisco. 

"Any  damages  awarded  by  the  court  or  by  a  jury  will 
necessarily  be  assessed  against  you  personally  and  will  not 
be  payable  from  public  funds.  Moreover,  such  damages  will 
include  attorney  s  fees  and  costs,  and  probably  exemplary 
damages  because  of  a  willful  violation  of  the  law  in  the 
face  of  advance  warning. 

"You  may  consider  this  letter  to  be  a  demand  that 
you  desist  and  a  notice  and  warning  preparatory  to  a  law- 
suit. 

"No  citation  of  authority  is  necessary  to  demonstrate 
that  public  funds  can  be  expended  only  in  accordance  with 
statutory  authority.   In  regard  to  your  powers,  I  call 
attention  to  section  16801  of  the  Education  Code  of  California 

"There  is  no  law  in  this  state  which  permits  you 
to  expend  public  funds  for  the  transportation  of  school 
children  from  one  section  of  the  city  to  another,  unless 
they  be  handicapped,  and  the  very  fact  that  there  is 
statutory  authority  authorizing  you  to  provide  transporta- 
tion for  handicapped  children  emphasizes  the  fact  that 
general  transportation  cannot,  be  furnished.   See  section 
6807,  Education  Code. 

"I  have  been  informed  that  a  controversy  exists 
because  of  the  racial  composition  of  our  population  and 
that,  as  a  result,  a  school  building  already  reconditioned 
at  public  expense  for  the  purpose  of  accommodating  certain 
pupils  is  not  now  in  use,  and  that  public  transportation 
is  being  furnished  to  transfer  pupils  from  one  section  of 
the  city  to  another  for  no  sound  educational  reason. 

"This  is  directly  contrary  to  the  provisions  of 
section  16801  of  the  Education  Code,  which  provides  that 
good  reasons  must  exist  for  providing  transportation,  and, 
of  course,  such  good  reasons  must  be  of  a  strictly  educa- 
tional nature. 
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"It  is  the  duty  of  the  Board  of  Education,  within 
the  scope  of  its  legal  powers  and  without  the  illegal 
expenditure  of  public  funds,  to  provide  adequate  education 
for  the  children  of  San  Francisco,  but  no  public  trans- 
portation can  be  legally  furnished  to  skip  or  jump  children 
from  one  section  of  the  city  to  another.   This  is  costly  to 
the  taxpayers  and  has  no  sound  educational  basis. 

"An  attempt  may  be  made  to  answer  this  point  by 
stating  that  the  child  population  in  a  given  area  exceeds 
that  in  another,  but  this  is  easily  and  readily  answered  by 
a  simple  adjustment  of  geographical  school  areas,  from  time 
to  time,  without  the  need  for  an  illegal  expenditure  of 
public  funds.   Not  to  follow  a  geographical  neighborhood 
pattern  in  a  city  such  as  San  Francisco  is  a  mere  subter- 
fuge, being  used  to  accomplish  a  purpose  other  than  the 
proper  education  of  children. 

"It  is  clear  that  pressure  exerted  by  various 
groups  has  developed  a  non-use  of  a  very  adequate  school 
building.   From  the  taxpayers  standpoint  this  can  be 
neither  condoned  nor  tolerated;  such  deliberate  non-use  is 
clearly  contrary  to  the  law.   You  have  no  right  to  exploit 
the  taxpayers  of  this  city  and  county. 

"If  you  examine  your  records,  they  will  reveal  that, 
for  a  period  of  over  25  years  while  I  was  Chief  Deputy  City 
Attorney  of  San  Francisco,  and  attorney  for  the  San  Francisco 
Board  of  Education,  I  frequently  advised  that  public  funds 
could  not  be  illegally  expended,  and  that  there  could  not 
be  any  waste  thereof  to  the  detriment  of  the  taxpayer. 

"The  right  of  a  group  of  taxpayers  to  sue  on  their 
behalf  and  on  behalf  of  the  other  taxpayers  of  this  city 
is  unquestioned. 

"If  you  expend  or  authorize  payment  of  public  funds, 
either  directly  or  indirectly,  for  the  transportation  of 
public  school  children,  as  above  indicated,  as  public  of- 
ficials of  the  City  and  County  of  San  Francisco,  an  action 
or  actions  for  damages  will  be  filed  by  my  clients  against 
you,  collectively  and  individually,  and  against  your  bonds- 
men for  the  recovery  of  any  funds  illegally  expended. 

"You  will  personally  be  obligated  to  pay  any  judgment 
awarded  by  the  court  or  a  jury.   If  you  contract  for  such 
illegal  transportation  and  payment  is  not  made  from  public 
funds,  the  firm  rendering  the  services  may  recover  from 
you  personally. 
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"A  copy  of  this  letter  will  be  sent  to  your 
respective  bondsmen. 

"I  enclose  herewith  a  copy  of  a  letter  sent  to  Mr. 
Harry  D.  Ross,  Controller  of  San  Francisco,  calling  his 
attention  to  the  illegality  of  transporting  school  children 
from  one  section  of  the  city  to  another  at  public  expense 
and  without  legal  justification." 

OPINION 

You  are  advised  that  the  program  presently  in  effect  in 
the  San  Francisco  Unified  School  District  of  expending  public  funds 
for  the  transportation  of  non-handicapped  school  children  is  lawful. 
No  illegal  expenditure  of  public  funds  is  involved. 

The  State  of  California  has  a  vested  interest  in  the 
education  of  its  youth  (Pasadena  City  H.S.  Dist.  v.  Upjohn,  206  Cal . 
775,  780)  and  the  Legislature  for  many  years  has  made  provision  for 
the  transportation  of  pupils.   (Pol.  Code  §1741,  Stats.  1909,  p.  486; 
Pol.  Code  §1610,  Stats.  1917,  p.  739;  Pol.  Code  §1764  b,  Stats.  1921, 
p.  734.)   Pupils  have  been  transported  at  public  expense  in 
San  Francisco  for  more  than  a  decade. 

Section  16801  of  the  Education  Code  is  the  present  law  on 
the  subject.   It  reads: 

"The  governing  board  of  any  school  district  may 
provide,  with  the  written  approval  of  the  county 
superintendent  of  schools,  for  the  transportation  of 
pupils  to  and  from  school  whenever  in  the  judgment  of  the 
board  such  transportation  is  advisable  and  good  reasons 
exist  therefor.   The  governing  board  may  purchase  or  rent 
and  provide  for  the  upkeep,  care,  and  operation  of  vehicles, 
or  may  contract  and  pay  for  the  transportation  of  pupils  to 
and  from  school  by  common  carrier  or  municipally  owned  transit 
system,  or  may  contract  with  and  pay  responsible  private 
parties  for  the  transportation.   Such  contracts  may  be  made 
with  the  parent  or  guardian  of  the  pupil  being  transported. 

"Whenever  the  term  'municipally  owned  transit  system' 
appears  In  this  chapter,  it  means  a  transit  system  owned  by 
a  city,  or  by  a  district  created  under  Part  1  (commencing 
with  Section  24501)  of  Division  10  of  the  Public  Utilities 
Code." 


OPINION  NO.  62-47 
September  27,  1962 
Page  5 

Section  16803.1  of  the  Education  Code  reads: 

"When  the  governing  board  provides  for  the  transporta- 
tion of  pupils  to  and  from  school  by  contract  with  a  common 
carrier,  municipally  owned  transit  system,  or  responsible 
private  party,  the  governing  board  may  require  the  parents 
or  guardians  of  all  or  some  of  the  pupils  transported  to 
pay  a  portion  of  the  cost  of  such  transportation  in  an 
amount  determined  by  the  board.  The  amount  determined  by 
the  board  shall  be  no  greater  than  that  paid  for  transporta- 
tion on  a  common  carrier  or  municipally  owned  transit  system 
by  other  pupils  in  the  district  who  do  not  use  the  trans- 
portation provided  by  the  contract  of  the  district.   No 
charge  under  this  section  shall  be  made  for  the  transporta- 
tion of  handicapped  children." 

Section  16003.1  clearly  shows  that  authority  to  provide 
transportation  for  pupils  is  not  confined  to  children  who  are 
handicapped. 

In  Pasadena  City  High  School  Dist.  v.  Upjohn,  206  Cal.  775, 
the  District  contracted  with  a  co'mmon  carrier  for  the  transportation  of 
pupils  from  Sierra  Madre  to  a  high  school  in  Pasadena.  The  practice 
was  objected  to.  The  Court  rejected  the  objection.   It  stated  in 
part  (p.  280): 

"The  contention  that  the  furnishing  of  transportation 
as  authorized  by  the  statute  is  a  gift  of  public  money 
or  thing  of  value  in  contravention  of  section  31  of 
article  IV  of  the  constitution  cannot  be  maintained." 

In  that  case  the  Court  by  Writ  of  Mandate  ordered  payment 
of  the  bill  of  Pacific  Electric  Railway  Company  for  furnishing 
transportation  to  pupils. 

In  a  report  to  the  Board  of  Education  by  Superintendent 
of  Schools,  Harold  Spears,  dated  June  19,  1962,  entitled  "The 
Proper  Recognition  Cf  A  Pupil's  Racial  Background  in  the  San 
Francisco  Unified  School  District,"  it  is  stated  (pages  6-7): 

"It  is  not  uncommon  in  large  cities  of  the  North 
to  find  within  the  school  system  a  disproportion  in  class 
size  due  to  limited  classroom  facilities  in  the  lower 
economic  neighborhoods.   This  reflects  the  fact  that 
commonly  the  pressure  of  increased  enrollments  is  ."round  in 
these  neighborhoods,  and  that  ease  of  operation  results  in 
increasing  class  sizes  in  such  schools  or  placing  pupils 
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on  part-time  schedules.  This  is  not  the  case  in  San  Fran- 
cisco.  Equal  conditions  are  maintained  throughout  the 
system.  We  assign  teachers  to  the  schools  by  standard 
pupil-teacher  formulas  and  these  are  applied  equally 
throughout  the  system. 

"The  public  school  population  here  grew  32  per  cent 
between  the  years  1950  and  1960.  And  as  early  as  1948, 
busing  was  established  as  a  means  of  retaining  equal  class 
sizes  -  and  consequently  equality  of  education,  by  utiliz- 
ing the  school  plant  throughout  the  city.  When  the  threat 
of  a  crowded  school  was  apparent  in  any  neighborhood,  then 
by  administrative  practice,  before  this  happened,  the 
excess  number  of  pupils  were  transported  to  the  nearest 
school  that  had  additional  space.  At  times  these  bus  runs 
reflect  convenient  traffic  patterns.   Year  after  year  the 
Board  of  Education  has  made  budget  provision  for  such 
building  utilization.   For  instance,  for  the  coming  September, 
23  bus  runs  are  planned  by  the  Elementary  Division. 

"In  all  such  operations,  no  racial  discrimination 
has  been  practiced,  the  racial  make-up  of  the  receiving 
school  and  the  sending  school  not  being  a  factor  in  the 
emergency  move.   However,  in  examining  recently  the 
record  in  the  light  of  this  question  of  racial  distribu- 
tion, it  is  apparent  that  within  the  program  both  Chinese 
children  and  Negro  children  have  been  transported  to 
schools  in  practically  all-white  neighborhoods.   Although 
in  some  instances  integration  may  have  been  a  by-product, 
utilization  of  plant  instigates  the  program. 

"It  is  the  Superintendent's  intention  to  continue  such 
busing  as  needed  to  meet  classroom  needs,  thus  enabling 
us  to  hold  class  size  to  Board  formula  in  the  case  of  all 
pupils  within  the  system." 

Thus  transportation  of  pupils  in  San  Francisco  is  resorted 
to  to  achieve  "equal  class  sizes"  and  hence  "equality  of  education." 
These  are  lawful  objectives.   (Fourteenth  Amendment,  U.S.  Const.) 
Hence  "good  reason"  exists  for  providing  transportation.   (Ed.  Code 
§16801,  supra.) 

In  Brown  v.  Board  of  Education,  347  U.S.  483,  493,  it  was 
held  that  where  the  state  has  undertaken  to  provide  the  opportunity 
of  an  education,  "it  must  be  made  available  to  all  on  oqual  terms. 
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In  University  of  Southern  California  v.  P.obbin3 ,  1  Cal . 
App.  2d  523,  528,  it  was  said: 

"The  framers  of  our  state  Constitution  gave  recog- 
nition to  the  high  importance  of  education  for  a  self 
governing  people  and  solemnly  enjoined  our  lawmakers  in 
the  following  language:   'A  general  diffusion  of  knowledge 
and  intelligence  being  essential  to  the  preservation  of  the 
rights  and  liberties  of  the  people,  the  legislature  shall 
encourage  by  all  suitable  means  the  promotion  of  intellectual, 
scientific,  moral  and  agricultural  improvement.'   (Art.  XX 
sec.  1)   The  legislature,  mindful  of  this  duty,  has  enacted 
from  time  to  time  laws  designed  to  make  effectual  this 
ideal,  .  .  .  " 

In  Bowker  v.  Baker.  73  Cal.  App.  2d  653,  662,  663,  it  is 
stated  that  transportation  of  pupils  is  one  of  the  legitimate  methods 
adopted  by  the  Legislature  to  help  promote  education,  and  that  it 
has  been  the  practice  in  many  primary  and  secondary  school  districts 
to  furnish  free  transportation  at  public  expense  to  pupils  attending 
public  schools. 

The  letter  to  the  Board  of  Education  states  that,  due 
to  a  controversy,  a  school  building  is  not  now  in  use,  and  that 
in  lieu  of  opening  thi3  school  the  Board  of  Education  is  furnishing 
transportation  to  pupils  from  one  section  of  the  city  to  another, 
and  that  this  is  costly  to  taxpayers  and  violates  the  geographical 
neighborhood  pattern  whereby  pupils  in  a  neighborhood  should  attend 
the  school  in  their  neighborhood  instead  of  being  transported  to 
another  school. 

But  the  determination  whether  to  open  this  school  or 
whether  not  to  open  it  and  instead  to  transport  the  pupils  who 
would  have  attended  it  to  other  schools,  was  one  within  the  dis- 
cretion of  the  Board  of  Education  to  make.   The  Board  of  Education 
is  the  governing  board  of  the  district , 

Where  the  thing  in  question  is  within  the  discretion  of 
the  governing  body,  a  taxpayer  cannot  question  the  action  of  that 
body  by  any  judicial  proceeding.   (Schaeffer  v.  Berinstein, 
140  Cal.  App.  2d  278,  279.) 

The  attitude  of  the  courts  must  be,  and  is,  that  they 
"should  let  administrative  boards  and  officers  work  out  their 
problems  with  as  little  judicial  interference  as  possible  .  .  . 
Such  boards  are  vested  with  a  high  discretion  and  its  abuse  must 
appear  very  clearly  before  the  courts  will  interfere."   (Lindell  Co. 
v.  Board  of  Permit  Appeals,  23  Cal.  2d  303,  315.) 
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There  would  be  utter  confusion  if  every  citizen  and 
taxpayer  had  the  general  right  to  control  the  judgment  of  the 
governing  body.   (Dunn  v.  Long  Beach  L.  &  W.  Co.,  114  Cal.  605,  609.) 

A  taxpayer  can  bring  a  suit  only  in  cases  of  fraud, 
collusion,  ultra  vires,  or  a  failure  on  the  part  of  a  governmental 
body  to  perform  a  duty  specifically  enjoined,   (Pratt  v.  Security 
Trust  &  Savings  Bank,  15  Cal.  App.  2d  630,  636.) 

School  authorities  necessarily  have  the  primary  responsi- 
bility for  solving  problems  which  arise  in  their  efforts  to  provide 
equal  educational  opportunities.   (Brown  v.  Board  of  Education, 
349  U.S.  294,  299.) 

You  are  advised  that  the  San  Francisco  Board  of  Education 
acted  within  its  lawful  powers  in  making  the  determination  not  to 
open  the  school  in  question  and,  instead,  to  furnish  pupils  with 
transportation  to  other  schools  pursuant  to  its  objective  of 
equality  in  education. 

Respectfully  submitted, 


THOMAS  M.  O'CONNOR 
City  Attorney 


TO:   MR.  HARRY  D.  ROSS 
Controller 
109  City  Hall 
San  Francisco  2,  California 


GEB/WFB 


OPINION  NO.  62-48 
October  4,  1962 


SUBJECT:   ASSESSMENT  LIEN,  CANCELLATION  OF 

Dear  Sir: 

Your  request   for  an  opinion  is   as   follows: 

REQUEST 

"I  have  received  a  request  from  Mr.  Robert  F.  MacKay, 
member  of  the  law  firm  of  01 Donne 11  &  Waiss,  request- 
ing that  a  certain  street  assessment  lien,  recorded 
June  29,  1938,  in  Volume  30,  page  513,  be  marked 
'Conclusively  presumed  paid.' 

"In  a  similar  instance,  your  predecessor  rendered 
Opinion  No.  184,  May  24,  1950,  and  I  have  since  been 
guided  thereby.  However,  Mr.  MacKay,  in  his  lengthy 
request,  cites  a  number  of  authorities,  recent  court 
decisions  and  an  amendment  of  the  Code  of  Civil  Pro- 
cedure which,  in  his  opinion,  now  tend  to  supersede 
the  findings  contained  in  said  Opinion  No.  184. 

"I  am  forwarding  herewith  the  letter  of  Mr.  MacKay 
together  with  a  copy  of  my  brief  reply  acknowledging 
his  request. 

"As  I  have  on  many  previous  occasions  been  guided  by 
your  advice  on  legal  matters,  I  respectfully  request 
your  opinion  and  instruction  on  the  problem  stated  in 
Mr.  MacKay* s  letter." 

OPINION 


Opinions  of  my  predecessor  have  been  that  local  law  rather 
than  state  law  controls  with  regard  to  the  expiration  of  street 
improvement  assessment  liens  arising  pursuant  to  ordinances  of  the 
City  and  County  of  San  Francisco  and  that  provisions  in  such  local 
ordinances  for  the  continuance  of  liens  until  their  underlying 
street  assessments  are  fully  paid  are  valid.   (City  Attorney's 
Opinion  Nos.  184,  185  and  357,  dated  respectively  May  24,  1950, 
May  25,  1950,  and  April  5,  1951.)   This  view  has  been  precisely 
supported  by  the  California  Supreme  Court  in  Raisch  v.  Myers, 
27  Cal.  2d  773,  wherein  it  was  stated  at  page  770: 

''The  improvement  of  streets  and  the  collection  of 
the  costs  therefor  are  municipal  affairs.   Admittedly 
San  Francisco  being  a  charter  city,  its  charter  super- 
sedes state  law  in  this  field,  and  the  provisions  of  a 
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street  improvement  ordinance  'adopted  pursuant  to 
the  authorization  of  the  charter  have  the  same  sanction 
and  the  same  effect  that  they  would  have  had  if  incor- 
porated in  the  charter  itself. '   (Mardis  v.  McCarthy, 
162  Cal.  94,  [100  101,  121  P.  3891;  see,  also,  Hayne 
v.  San  Francisco,  174  Cal.  185  [162  P.  625]; 
Larsen  v.  San  Francisco,  182  Cal.  1,  [136  P.  757].) 
And  ordinance  provisions  relating  to  such  municipal 
affairs  will  prevail  over  general  laws  inconsistent 
or  in  conflict  therewith.   (19  Cal.  Jur.,  §739,  p. 
411;  Ransome-Crummey  Co.  v.  Bennett,  177  Cal.  560, 
567  \ 171  P.  304;  Smith  v.  Lightston,  182  Cal.  41,  47 
[186  P.  769.)" 

Counsel's  memorandum  which  you  submit  with  your  request 
for  opinion  urges  that  the  rule  of  Raisch  v.  Myers,  supra,  has  been 
entirely  discarded  by  reason  of  what  has  been  described  as  a  "complete 
revisory  plan  with  reference  to  the  duration  and  extinction  of 
assessment  liens"  (Rambotis  v.  Fink,  89  Cal.  App.  2d  378,  384) 
enacted  by  the  California  legislature  in  1945  as  interpreted,  notably, 
in  Rambotis  v.  Fink,  supra,  Scheas  v.  Robertson,  38  Cal.  2d  119, 
Sipe  v.  Correa,  38  Cal.  2d  131.  and  City  of  Belmont  v.  Union  Paving 
Co. ,  156  Cal.  App.  2d  214.  These  and  other  citations  to  which  refer- 
ence  is  made  have  been  fully  reviewed  and  considered,  none  being 
found  that  overrules  or  disapproves  any  segment  of  the  holding  in 
Raisch  v.  Myers. 

It  is  therefore  my  opinion  that  the  improvement  of  streets 
and  the  collection  of  costs  therefor  continue  to  be  municipal  affairs 
and  that  ordinance  provisions  relative  to  the  duration  of  street 
improvement  liens  are  paramount  to  state  legislation  on  the  same 
subject. 

You  are  so  advised. 

Respectfully  submitted, 

THOMAS  M.  O'CONNOR 
City  Attorney 

TO:   Mr.  Reuben  H.  Cwens 

Director  of  Public  Works 
260  City  Hall 
San  Francisco  2 


OIW/GEB 


OPINION  NO.  62-49 
October  8,  1962 


SUBJECT:   GRADING  PERMITS  AND  PERMISSION  TO  IMPROVE  STREETS  AND 
EASEMENTS  MAY  BE  GRANTED  TO  SUBDIVIDER  BEFORE  FINAL 
SUBDIVISION  MAP  IS  APPROVED 


Dear  Sir: 


Your  request  for  opinion  is  ns  follows: 

REQUEST 

"At  the  meeting  of  the  Board  of  Supervisors 
held  on  September  17  Supervisor  Jack  Morrison 
recalled  the  attention  of  his  colleagues  to 
certain  construction  activity  already  undertaken 
in  the  twenty-one  acre  site  in  the  Twin  Peaks 
area,  which  is  being  developed  by  Standard  Build- 
ing Company  for  residential  purposes. 

"Supervisor  Morrison  stated  that  it  is  custom- 
ary in  San  Francisco,  following  approval  of  the 
tentative  subdivision  map,  for  the  developer  to 
proceed  with  the  improvement  of  the  land  so  far 
as  grading  and  other  features  are  concerned, 
although  the  authority  for  such  activity  has 
never  been  made  clear  by  court  action  or  other- 
wise.  He  further  stated  that  an  opinion  rendered 
by  you  under  date  of  June  20,  1962,  pointed  out 
that  a  developer  may  not  obtain  a  building  permit 
until  approval  of  the  final  subdivision  map  by 
the  Board  of  Supervisors  and  that  although  such 
opinion  does  not  go  to  the  point  of  dealing  with 
powers  under  the  tentative  map,  it  might  be  some 
indication  that  no  activity  is  permissible  until 
the  final  map  is  approved  by  our  Board. 

"In  any  event,  Supervisor  Morrison  respect- 
fully requests  your  opinion  setting  forth  the 
respective  rights  and  obligations  of  the  City  and 
County  end  the  developer  during  the  period  of  time 
in  which  a  tentative  subdivision  map  has  been 
approved  by  the  Department  of  Public  Works  but 
prior  to  the  time  that  a  building  permit  has  been 
issued  following  approval  of  the  final  subdivision 
map  by  the  Board  of  Supervisors." 
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OPINION 

You  are  advised  that,  after  approval  of  a  tentative 
subdivision  map  and  before  the  final  map  is  approved,  the  sub- 
divider  may  apply  for,  and  the  City  may  grant,  grading  permits 
and  permission  to  improve  streets  and  easements  within  the 
proposed  subdivision  pursuant  to  the  provisions  of  Sections 
309  and  4501-4507  of  the  Building  Code  (Part  II,  Chapter  I  of 
the  San  Francisco  Municipal  Code). 

The  reasons  why  such  permits  may  be  issued  before  the 
final  map  is  approved,  and  why  building  permits  should  not  be, 
are  as  follows: 

A  tentative  map  need  not  be  based  on  an  accurate  or 
detailed  survey  of  the  property.   Its  purpose  is  merely  to  show 
the  design  of  the  proposed  subdivision  and  the  existing  conditions 
in  and  around  it.   (B.  &  P.  Code  §11503.)   A  final  map  must  be 
based  on  a  detailed  survey  and  shall  show  all  information  necessary 
to  locate,  among  other  things,  all  monuments  and  boundary  lines, 
including  bearings  and  distances  of  straight  lines.   On  a  final 
map  each  lot  shall  be  numbered  and  each  street  named.  (B.  &  P. 
Code  §11567.)   A  final  map  is  designed  to  be  placed  of  record  in 
the  office  of  the  county  recorder.   A  tentative  map  is  not. 
(B.  &  P.  Code  §§11503,  11504.) 

Since  lot  lines  are  not  permanently  established  until 
a  final  map  is  approved,  until  such  time  it  would  be  premature 
to  attempt  to  issue  building  permits.   In  1950  the  Director  of 
Planning  inquired  whether  he  should  approve  applications  for 
building  permits  before  approval  of  a  final  map.   His  inquiry 
stated  in  part:   "Our  problem  is  whether  we  can  certify  as  to 
compliance  with  all  parts  of  the  City  Planning  Code  of  any 
specific  dwelling  proposed  in  the  absence  of  any  precise  and 
final  recorded  map  showing  the  location  of  the  parcel  upon  which 
it  is  to  be  placed."  The  City  Attorney's  advice  was  that,  under 
such  circumstances,  building  permits  are  prematurely  sought  and 
that  the  Director  of  Planning  should  not  approve  applications  for 
building  permits  where  the  final  subdivision  map  has  not  been 
approved.   (Op.  No.  280,  Nov.  14,  1950;  see,  also,  Op.  No. 62-31, 
June  20,  1962.) 

It  may  also  be  noted  that  the  filing  of  a  tentative 
map  does  not  obligate  the  subdivider  to  do  anything.   If  he  chooses, 
he  may  never  make  any  street  improvements  or  file  the  final  mpp 
within  the  prescribed  time,  and  may  instead  let  the  subdivision 
proceeding  terminate.  (B .  &  P.  Code  §§11554,  11555.)   For  this 
reason,  too,  it  would  be  premature  to  issue  building  permits  before 
the  final  map  is  approved  and  while  the  preliminary  phases  of  the 
subdivision  proceeding  are  still  pending. 


OPINION  NO.  62-49 
October  8,  1962 
Page  3 


But  there  are  no  corresponding  reasons  why  grading  permits 
should  not  issue  and  improvement  of  streets  and  easements  proceed 
before  a  final  map  is  approved.   In  fact  the  Subdivision  Map  Act 
(B.  &  P.  Code  §§11500-11640)  contemplates  that  street  work  includ- 
ing utilities,  sewers,  and  drains,  may  be  required  to  be  installed 
before  the  final  map  is  approved.   (B.  &  P.  Code  §§11511,  11543, 
11551.)   Construction  of  certain  protective  improvements  may  even 
be  required  before  a  tentative  map  will  be  approved.  (B.  &  P. 
Code  §11551.5.)   If  the  improvement  of  streets  and  easements  is  not 
accomplished  before  the  final  map  is  approved,  the  subdivider  must 
agree  to  make  such  improvements  and  post  a  performance  bond  before 
the  map  shall  be  approved  and  accepted  for  recordation.  (B.  &  P. 
Code  §11614.)   One  of  the  main  purposes  of  the  Subdivision  Map  Act 
is  to  require  the  subdivider  to  do  the  original  work  of  placing 
the  streets  in  proper  condition  before  the  maintenance  thereof  is 
taken  over  by  the  city  or  county,  and  to  relieve  the  public  to 
this  extent  of  the  burden  that  would  otherwise  exist.   (Hoover  v. 
County  of  Kern,  118  C.  A.  2d  139,  142.) 

The  preparation  and  filing  with  the  "advisory  agency"  of 
a  tentative  map  is  the  initial  action  in  connection  with  the  making 
of  a  subdivision.   (B.  &  P.  Code  §11550.)   In  San  Francisco  the 
Director  of  Public  Works  has  been  designated  the  advisory  agency. 
(S.F.  Adm.  Code,  §26.1.)   The  Subdivision  Map  Act  authorizes  the 
advisory  agency  to  conditionally  approve  a  tentative  map.   (B.  &  P. 
Code  §11552.)   It  is  therefore  proper  for  the  Director  of  Public 
Works  to  approve  a  tentative  map  upon  condition  that  the  sub- 
divider  proceed  to  make  improvements  of  the  above  nature.   If 
compliance  with  these  conditions  requires  grading,  it  is  obvious 
that  permits  therefor  should  be  issued. 

If  the  subdivider,  without  a  requirement  that  he  do  so, 
desires  before  approval  of  the  final  map  to  proceed  with  the 
making  of  improvements  of  the  above  nature  additional  to  those 
specified  by  the  Director  of  Public  Works  in  his  conditional 
approval  of  the  tentative  map,  there  is  no  provision  of  State 
or  local  law  preventing  the  granting  of  the  necessary  permits 
therefor.   If  the  improvements  are  not  properly  constructed, 
approval  of  the  final  map  should  be  withheld  until  the  subdivider 
properly  constructs  them  or  executes  an  agreement  to  do  so  and 
posts  a  faithful  performance  bond  to  secure  his  agreement.  (B.  &  P. 
Code  §11614.) 

You  are  accordingly  advised  that  a  permit  for  grading 
in  a  proposed  subdivision  may  be  issued,  and  grading  may  proceed, 
before  a  final  map  is  approved.   Similarly,  permission  to  improve 
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streets  and  install  utilities,  sewers  and  drains  in  a  proposed 
subdivision  may  be  granted  and  such  improvements  may  be  made 
before  the  final  map  is  approved. 

Respectfully  submitted, 

THOMAS  M.  O'CONNOR 
City  Attorney 

TO:   Mr.  Robert  J.  Do Ian 

Clerk,  Board  of  Supervisors 
235  City  Hall 
San  Francisco  2 

Supervisor  Jack  Morrison 
235  City  Hall 
San  Francisco  2 


JJS/GEB 


OPINION  NO.  62-50 
October  22,  1962 


SUBJECT:   TAXATION;  EXEMPTIONS;  REPRESENTATIVES  OF  FOREIGN 
COUNTRIES  EXEMPT  FROM  HOTEL  OCCUPANCY  TAX 

Dear  Sir: 

Your  request   for  an  opinion  is   as   follows: 

REQUEST 

"Do  representatives  of  foreign  countries  have 
to  pay  this  City  and  County's  hotel  transient 
occupancy  tax  (Article  7,  Part  III,  San  Francisco 
Municipal  Code)?" 

OPINION 

The  privileges  and  immunities  of  diplomatic  and  consular 
personnel  are  subject  to  treaty  provision  (16  Cal.  Jur.  2d  116),  and 
an  exemption  from  local  taxes  expressly  provided  In  a  given  treaty  or 
incorporated  therein  by  means  of  the  most-favored-nations  clause  must 
be  recognized  by  San  Francisco  in  administering  its  hotel  transient 
occupancy  tax  for  the  reason  that  primary  liability  for  such  tax  is 
upon  the  occupant  or  user  of  guest  rooms  rather  than  upon  the  owner 
thereof.   (Section  503,  Article  7,  Part  III,  Municipal  Code.)   Exemp- 
tion of  foreign  representatives  from  the  hotel  occupancy  tax  is  the 
same  as  from  the  San  Francisco  purchase  and  use  tax  and  the  California 
personal  property  tax. 

Each  claim  for  exemption  must  be  determined  in  the  light  of 
current  treaty  provisions,  but  the  following  opinions  of  this  office 
may  be  found  useful:   Opinion  No.  3266,  May  19,  1941,  reviewing  treaty 
exemptions  for  representatives  of  France,  Belgium,  Italy,  Netherlands 
and  most  South  American  countries;  Opinion  No.  4165,  July  12,  1948, 
reviewing  treaty  tax  exemption  for  the  Republic  of  the  Philippines; 
and  Opinion  No.  4,Karcnl4,  1949,  reviewing  tax  exemption  for  Great 
Britain  and  India. 

You  are  advised  accordingly. 

Respectfully  submitted, 


THOMAS  M.  O'CONNOR 
City  Attorney 

TO:   Mr.  Harry  D.  Ross,  Chairman 

Hotel  Room  Tax  Board  of  Review 

109  City  Hall 

San  Francisco  2,  California 


OIW/TJB 


OPINION  NO.  62-51 
October  22,  1962 


SUBJECT:   RETIREMENT  BOARD;  THREATENED  TAXPAYER'S  SUIT;  COURSE  OF 
ACTION  TO  BE  FOLLOWED  IN  HARRISON  AND  THIELMEYER  MATTER 

Dear  Sir: 

Your  request   for  an  opinion  is   as   follows: 

REQUEST 

'I  am  enclosing  a  photostatic  copy  of  a  letter 
received  from  Molly  H.  Minudri,  Attorney-at-Law, 
dated  June  21,  1962,  dealing  with  pension  rights 
granted  to  the  widows  of  George  Harrison,  and  William 
Thielmeyer,  by  the  Retirement  Board. 

"Would  you  kindly  advise  us  as  to  the  proper  course 
of  action  in  this  matter." 

The  letter  reads: 

"Mr.  Daniel  Mattrocce,  Secretary 

Retirement  Board 

City  and  County  of  San  Francisco 

450  McAllister  St., 

San  Francisco,  California 

"Dear  Sir: 

"This  is  to  advise  the  Retirement  Board  of  the  City 
and  County  of  San  Francisco,  that  we  represent  Mrs. 
Maude  Bessey,  who  has  been  denied  pension  rights  pre- 
viously granted  to  the  widows  of  George  Harrison,  and 
William  Thielmeyer,  by  a  judgment  of  Judge  Herman  Van 
der  Zee,  sustained  by  the  First  Appellate  District 
Court  of  Appeals,  District  Two  on  the  16th  day  of  April 
1962. 

"The  decision,  which  has  been  made  known  to  the 
Retirement  Board,  and  its  members,  as  defendants  in 
said  cause  of  action,  clearly  states  that  the  board's 
decision  on  April  10,  1957  granting  William  Thielmeyer 
and  George  Harrison  membership  in  Section  169  of  the 
charter,  and  returning  all  retirement  deductions  was 
clearly  erroneous. 

"This  is  to  inform  you  that  any  further  payments 
to  the  widows  of  George  Harrison  and  William  Thielmeyer 
will  be  an  illegal  gift  of  public  funds,  and  payment 
contrary  to  law. 
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"We  also  request  that  you  take  steps  to  reimburse 
the  Retirement  Funds  by  obtaining  re-payment  of  those 
funds  erroneously  and  illegally  returned  to  George 
Harrison  and  William  Thielmeyer  in  April  1957. 

"Please  advise  us  by  return  mail  as  to  your  intended 
action  in  this  matter,  as  Mrs.  Bessey  has  instructed 
me  to  file  a  taxpayer's  suit  in  this  matter. 

"Awaiting  your  prompt  reply, 

"Yours  very  truly, 

MOLLY  H.  MINUDRI" 

A  similar  notification  was  addressed  to  Mr.  Harry  D.  Ross, 
Controller,  resulting  in  a  companion  request  for  opinion  with 
reference  to  the  recited  circumstances. 

FACTUAL  BACKGROUND 

The  opinion  of  the  District  Court  of  Appeal  which  is 
referred  to  is  Carrick  v.  San  Francisco,  202  A.C.A.  444.   It  sets 
forth  the  circumstances  underlying  Mrs.  Bessey' s  demand  as  follows 
(202  A.C.A.  at  pp.  446-447): 

"Plaintiffs  Thomas  Carrick,  Thomas  Daly,  and  Maude 
Bessey,  as  the  surviving  widow  of  Harry  Bessey,  brought 
this  action  to  obtain  a  judicial  declaration  that  all 
three  men  had  been  improperly  retired,  under  the  Charter 
of  the  City  and  County  of  San  Francisco,  as  miscellaneous 
employees  rather  than  as  members  of  the  fire  department; 
also,  that  they  were  entitled  to  a  refund  of  all  sums 
deducted  from  their  salaries  for  pension  purposes. 

"Thomas  Carrick,  Thomas  Daly,  and  Harry  Bessey  were 
all  employed  by  the  San  Francisco  fire  department  as 
marine  engineers  to  serve  aboard  fireboats;  Carrick 
being  employed  in  1909  at  the  age  of  33;  Daly  in  1913 
at  the  age  of  34;  and  Bessey  in  1923  at  the  age  of  33. 
Although  all  applied  for  admission  to  the  Firemen's 
Relief  Fund  (now  embodied  in  §169  of  the  city  and  county 
charter),  they  were  denied  admission,  and  their  retire- 
ment benefits  accrued  under  section  165  of  the  charter 
as  miscellaneous  employees.   Under  section  165,  certain 
sums  were  regularly  deducted  from  their  salaries  for 
pension  purposes.   The  three  men  were  all  ultimately 
retired  and  pensioned;  Carrick  on  April  1,  1947,  pur- 
suant to  section  165;  Daly  on  July  1,  1948,  pursuant 
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to  section  165.2;  and  Bessey  on  July  15,  1950, 
pursuant  to  section  171.1.2. 

"In  1953,  George  Harrison,  a  fireboat  pilot,  and 
William  Thielmeyer,  a  marine  engineer,  applied  to 
the  Retirement  Board  of  the  City  and  County  of  San 
Francisco  for  inclusion  in  the  retirement  system 
under  section  169.   After  various  proceedings,  on 
April  10,  1957,  the  board  placed  Harrison  and  Thiel- 
meyer under  section  169  and  ordered  the  Controller  of 
the  City  and  County  of  San  Francisco  to  restore  to 
them  all  sums  which  had  been  deducted  from  their 
salaries  for  pension  purposes. 

"Plaintiffs,  upon  learning  of  the  board's  ruling 
in  favor  of  Harrison  and  Thielmeyer,  made  formal  demand 
of  the  board  on  February  11,  1958,  to  be  similarly 
included  under  section  169.  The  board,  after  conduct- 
ing hearings,  denied  plaintiffs'  request  on  April  1, 
1959.   Rehearing  was  denied  on  April  29,  1959. 

"Plaintiffs  then  commenced  the  present  action  on 
August  18,  1959.   After  a  trial  without  jury,  the  court 
entered  judgment  in  favor  of  defendants,  finding  that 
plaintiffs  were  specifically  excluded  from  section  169 
by  a  provision  of  the  city  and  county  charter;  that  the 
action  of  the  retirement  board  in  regard  to  Harrison 
and  Thielmeyer  was  not  controlling  in  plaintiffs' 
rights;  and  further,  that  any  claim  of  refund  was 
barred  under  Code  of  Civil  Procedure,  section  338, 
subdivision  1.   From  this  judgment  plaintiffs  now 
appeal." 

The  District  Court  of  Appeal  affirmed  the  judgment.   In 
it  stated  (202  A.C.A.  pp.  449-450): 

"Appellants  seriously  contend  that  the  trial  court 
was  not  entitled  to  arrive  at  its  own  interpretation 
of  the  relevant  charter  provisions  but  was  bound  by 
the  retirement  board's  determination  in  regard  to 
Harrison  and  Thielmeyer.  They  maintain  that  since 
Carrick,  Daly  and  Bessey  were  all  employed  in  the 
same  position,  under  the  same  working  conditions,  and 
subject  to  the  same  rules  and  regulations  as  was 
Thielmeyer,  the  Loardwas  not  entitled  to  exclude  them 
from  section  169.   Appellants  are  in  effect  contending 
that  an  administrative  body  which  makes  an  erroneous 
decision  as  to  a  given  set  of  facts  must  perpetuate 
that  error  whenever  it  is  again  presented  with  an 
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identical  fact  situation.   Such  a  contention  was 
expressly  rejected  in  Weiss  v.  State  Board  of 
Equalization  (1953)  40  Cal.  2d  772  (256  P.  2d  1] . 
The  plaintiffs  there  contended  that  they  were  en- 
titled to  a  liquor  license  in  the  vicinity  of  a 
school  because  other  liquor  licenses  had  in  the 
past  been  granted  in  the  same  area.  The  court 
stated:   ' [P] laintiffs1  argument  comes  down  to 
the  contention  that  because  the  board  may  have 
erroneously  granted  licenses  to  be  used  near  the 
school  in  the  past  it  must  continue  its  error  and 
grant  plaintiffs'  application.  That  problem  has 
been  discussed:   "Not  only  does  due  process  permit 
omission  of  reasoned  administrative  opinions  but  it 
probably  also  permits  substantial  deviation  from  the 
principle  of  stare  decisis.  Like  courts,  agencies 
may  overrule  prior  decisions  or  practices  and  may 
initiate  new  policy  or  law  through  adjudication.'" 
(P.  776.)   Just  as  the  board  itself  was  not  bound 
by  its  prior  decision  in  regard  to  Thielmeyer  and 
Harrison,  neither  was  the  trial  court  to  any  extent 
excluded  from  arriving  at  an  independent  analysis  of 
the  relevant  charter  provisions.   As  pointed  out  by 
the  court  in  Hoyt  v.  Board  of  Civil  Service  Comrs. 
(1942)  21  Cal.  2d  399,  407  [132  P.  2d  804]:   'Decisions 
in  this  state  and  elsewhere  have  recognized  that, 
although  the  courts  will  ordinarily  follow  a  contem- 
poraneous administrative  construction  of  a  statute 
which  is  reasonably  susceptible  of  more  than  one 
interpretation,  such  a  construction  cannot  be  followed 
where  it  is  clearly  erroneous.   [Citations.]' 

"We  concur  in  the  trial  court's  conclusion  that 
section  162  of  the  charter  was  intended  to  exclude 
from  section  169  benefits  all  marine  engineers  who 
were  not  required  to  meet  the  35-year  age  limitation 
prescribed  for  regular  members  of  the  fire  department." 

Additional  facts  relative  to  the  Board's  granting  of  the 
applications  of  George  Harrison  and  William  Thielmeyer  for  inclu- 
sion in  the  Retirement  System  under  Charter  §169  are  as  follows: 

Harrison  had  been  appointed  to  the  position  of  fire  boat 
pilot  in  April  1923,  and  Thielmeyer  to  the  position  of  marine 
engineer  in  August  1930. 

On  November  13,  1950,  the  City  Attorney  at  the  request  of 
the  Retirement  Board  rendered  his  written  opinion  on  the  question 
whether  Harrison  and  Thielmeyer  should  be  members  of  the  Retirement 
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System  under  Charter  §169  or  under  §171.1.   He  advised  that  they  are 
not  members  of  the  System  under  §169,  but  are  members  under  §171.1 
"under  which  they  are  currently  classified."   (Op.  No.  278, 
November  13,  1950.)  However,  Harrison  and  Thielmeyer  in  1953 
applied  to  the  Retirement  Board  to  be  classified  as  members  of  the 
Retirement  System  under  Charter  §169. 

On  February  9,  1955,  the  Retirement  Board  denied  their 
application  and  on  April  27,  1955  denied  their  application  for  a 
rehearing. 

In  December  of  1956,  they  filed  in  the  Superior  Court 
(action  No.  464292)  a  petition  for  a  writ  of  mandate  directing  the 
Board  to  grant  their  application  aforesaid.  An  alternative  writ 
was  issued,  signed  by  Judge  Michelsen,  commanding  the  members  of 
the  Board  to  grant  their  application  or  show  cause  why  it  should 
not  be  granted. 

No  return  to  the  writ  was  made.   No  hearing  on  the  petition 
was  had.  The  Board  did  not  refer  the  petition  to  the  City  Attorney 
to  defend. 

The  Board's  minutes  of  its  meeting  of  January  23,  1957, 
show  that  the  application  of  Harrison  and  Thielmeyer  was  again 
considered,  and  particularly  that  the  alternative  writ  of  mandate 
was  considered.   The  City  Attorney's  representative  on  the  Board 
stated  that  he  believed  the  Board  had  exhausted  its  jurisdiction 
with  respect  to  the  application  when  the  Board  denied  the  applica- 
tion on  February  9,  1955,  and  denied  a  rehearing  on  April  27,  1955. 
It  was  thereupon  moved  and  seconded  that  their  application  be  grante 
The  chair  ruled  the  motion  out  of  order,  and  an  appeal  from  this 
ruling  lost  by  a  vote  of  3  ayes  and  3  noes.   Counsel  for  Harrison 
and  Thielmeyer  then  made  a  statement  of  the  case,  and  this  was 
followed  by  a  statement  from  the  City  Attorney's  representative. 
After  discussion  the  matter  was  put  over  to  February  6,  1957.  The 
minutes  of  January  23,  1957,  state  further  that  the  record  of  the 
meeting  was  ordered  transcribed,  and  that  it  was  understood  that 
the  record  would  be  submitted  to  those  members  of  the  Board  who 
wanted  it,  including  the  record  of  past  hearings,  and  including  the 
alternative  writ  of  mandate. 

At  its  April  10,  1957,  meeting  the  Board  by  a  4  to  3  vote 
granted  the  applications. 

On  the  Board's  refund  roll  submitted  to  the  Controller  on 
April  30,  1957,  Harrison  was  shown  as  being  entitled  to  a  refund 
of  contributions  in  the  sum  of  $10,169.46  and  Thielmeyer  in  the 
sum  of  $8,070.79.   Warrants  for  these  amounts  were  shortly  thereafter 
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forwarded  to  them.  These  refunds  were  made  because  when  Messrs. 
Harrison  and  Thielmeyer  were  considered  as  members  of  the  Retire- 
ment System  under  §171.1  of  the  Charter,  they  were  required  to, 
and  did,  make  contributions  to  the  retirement  fund.   But  no  con- 
tributions were  required  of  them  if  they  were  members  of  the  Retire- 
ment System  under  §169. 

On  May  23,  1957,  a  "Dismissal  Without  Prejudice"  of  action 
No.  464292  was  filed  by  their  counsel. 

Harrison  retired  April  20,  1958,  because  of  disability 
incurred  in  line  of  duty  and  commenced  receiving  a  monthly  pension 
in  the  amount  of  507,  of  the  salary  attached  to  his  rank  of  pilot 
of  a  fire  boat.  He  died  March  16,  1960,  and  his  widow  succeeded 
to  his  pension.  The  pension  payments  began  at  $323  a  month  and 
have  increased  to  $401  a  month.  These  pension  payments  were  under 
the  provisions  of  $169  of  the  Charter,  as  applied  to  those  who  were 
entitled,  for  retirement  purposes,  to  be  considered  as  "members  of 
the  Fire  Department."  The  pension  was  a  fluctuating  one.   It 
increased  with  salary  increases.  Were  Mr.  Harrison  paid  under 
provisions  of  §171.1  of  the  Charter  as  a  "miscellaneous  employee," 
his  pension  would  have  been  $345.62  per  month  and  would  not  have 
increased  thereafter  with  salary  increases. 

Thielmeyer  continued  working  until  his  death  on  August  19, 
1958.   Commencing  August  20,  1958,  his  widow  began  receiving  a 
monthly  pension  in  an  amount  equal  to  507»  of  the  salary  attached 
to  his  rank  as  marine  engineer.   Her  pension  has  likewise  increased 
from  $323  to  $401  a  month.  These  pension  payments  were  likewise 
under  the  provisions  of  §169  of  the  Charter,  as  applied  to  those 
who  were  entitled,  for  retirement  purposes,  to  be  considered  as 
"members  of  the  Fire  Department,"  and  increased  with  salary 
increases.  Were  Mrs.  Thielmeyer  paid  under  provisions  of  §171.1 
of  the  Charter  as  a  "miscellaneous  employee,"  her  pension  would 
have  been  $303.66  per  month  and  would  not  have  increased  thereafter 
with  salary  increases. 

The  Carrick  decision  became  final  June  16,  1962.   The  last 
pension  payments  made  to  the  widows  were  for  the  month  of  May,  1^62, 
in  the  amounts  of  $401  each.   (By  reason  of  a  salary  increase  which 
became  effective  July  1,  1962,  their  pensions  under  §169  would  have 
increased  to  $432.50  a  month  on  that  date.) 

The  total  sum  paid  to  Harrison  and,  since  his  death,  to 
his  widow  by  the  Retirement  System  through  May,  1962,  is  $17,799.43. 
In  addition  thereto,  Harrison  was  made  a  refund  of  $10,169.46.   The 
total  sum  which  they  would  have  been  entitled  to  receive  to  that 
date  had  the  Board  not  granted  Harrison's  application  is  $17,062.11 
and  the  Retirement  System  would  have  retained  the  $10,169.46 
refunded. 
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The  total  sums  paid  to  Thielmeyer's  widow  by  the  Retire- 
ment System  is  $16,503.61.   In  addition  thereto  Thielmeyer  was 
made  a  refund  of  $8,070.79.  The  total  sum  which  Thielmeyer's 
widow  would  have  been  entitled  to  receive  to  that  date  had  the 
Board  not  granted  Thielmeyer's  application  is  $13,772.45  and 
the  Retirement  System  would  have  retained  the  $8,070.79  refunded. 

OPINION 

The  decision  in  the  Carrick  case  indicates  that  the 
action  of  the  Retirement Board  on  April  10,  1957,  in  granting  the 
applications  of  Harrison  and  Thielmeyer  to  be  classified  as  mem- 
bers of  the  Retirement  System  under  Charter  §169,  was  erroneous. 

The  error  was  one  of  law,  the  improper  interpretation  of 
charter  provisions.   (C.C.P.  §2102.) 

The  Retirement  Board  exercises  quasi- judicial  powers  in 
determining  questions  of  fact  (Ward  v.  Retirement  Board,  65  C.A. 
2d  781,  788,  793),  but  it  has  been  given  no  express  power  to 
disobey  the  law.   It  is  undoubtedly  bound  thereby.   (Johnston 
v.  Board  of  Supervisors,  31  Cal.  2d  66,  74.) 

It  has  never  been  held  that  the  Retirement  Board  has  power 
to  make  erroneous  determinations  of  law  which  have  the  effect  of 
res  judicata.   But  assuming  that  it  has,  an  erroneous  determination 
of  such  a  question  is  not  conclusive  in  a  subsequent  action  on  a 
different  cause  of  action  if  injustice  would  result.   (Louis  Stores 
Inc.  v.  Dept.  of  Alcoholic  Beverage  Control,  57  A.C.  796,  804-805.) 

That  decision  indicates  that  there  are  instances  where 
res  judicata  should  not  be  applied  to  administrative  determinations 
because  of  an  adverse  effect  with  respect  to  third  parties  or 
because  the  public  interest  requires  that  relitigation  not  be 
foreclosed.   (57  A.C.  805.) 

Here  there  is  not  only  an  adverse  effect  upon  third  persons 
but  upon  the  public  interest  as  well. 

In  the  above  case  the  Court  said  (57  A.C.  805): 

"In  the  present  case  both  of  these  factors,  i.e., 
public  interest  and  effect  upon  third  persons, 
strongly  indicate  that  the  prior  determination  of 
the  board  should  not  operate  to  preclude  either  the 
department  or  the  courts  from  reexamining  the  statute 
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and  applying  the  correct  interpretation  (whether  or 
not  different  from  that  of  the  board)  to  Louis  Stores." 

The  Louis  Stores  decision  was  rendered  May  29,  1962,  and 
is  the  latest  expression  of  the  California  Supreme  Court  upon  the 
subject. 

Based  upon  that  decision,  it  is  my  opinion  that  the  Board's 
erroneous  action  of  April  10,  1957,  would  not  be  held  to  be  res 
judicata. 

In  addition  there  are  cases  indicating  that  the  Retirement 
Board,  having  ruled  upon  the  applications  on  February  9,  1955,  and 
having  denied  a  rehearing  on  April  27,  1955,  had  no  further  power 
in  the  matter.   (Hoertkorn  v.  Sullivan,  67  C.A.  2d  151,  152-154.) 
See,  also,  §16.36  of  the  San  Francisco  Administrative  Code  (Ord. 
No.  4.073,  approved  August  11,  1937.) 

An  alternative  writ  of  mandate  is  not  a  judgment  and  would 
not  affect  this  principle.   (C.C.P.  §§1087,  1088,  1097;  McPheeters 
v.  Board  of  Med.  Examiners,  82  C.A.  2d  709,  716.) 

Consideration  has  been  given  to  Baird  v.  City  of  Fresno, 
97  C.A.  2d  335,  where  the  doctrine  of  estoppel  was  invoked  against 
a  city  to  preclude  it  from  denying  the  action  of  its  pension  board 
in  approving,  some  20  years  before,  the  plaintiff's  application  for 
a  pension,  and  from  asserting  that  he  had  not  served  a  sufficient 
length  of  time  to  qualify  therefor.  The  plaintiff,  a  member  of  the 
fire  department,  had  applied  for  the  pension  at  the  mayor's 
request.   The  commissioner  of  public  safety  had  told  him  he  was 
entitled  to  his  pension  and  should  apply  for  it  and  retire.  The 
city  attorney,  a  member  of  the  pension  board,  had  given  the  pension 
board  his  opinion  that  the  9  year  period  when  the  plaintiff  wag  on 
inactive  duty  because  of  service- incurred  injuries  should  be  in- 
cluded in  the  computation  of  the  plaintiff's  time  of  service.   For 
almost  20  years  no  person  in  the  city  government  had  ever  questionec 
the  action  of  the  pension  board.   Had  any  doubt  been  raised  as  to 
the  meaning  of  the  pension  ordinance,  the  plaintiff  could  have  serv- 
ed out  the  required  25  years  of  active  service.   He  was  46  years  of 
age  when  he  retired,  and  over  65  when  the  city  stopped  his  pension 
and  claimed  that  the  9  years  when  he  was  on  inactive  duty  because 
of  injuries  received  in  the  performance  of  his  duties  should  not 
have  been  included  in  the  computation  of  his  time  of  service. 
While  estoppel  was  properly  invoked  in  the  Baird  case  on  the  above 
facts,  I  believe  that  here  neither  the  City  nor  the  Retirement 
Board  has  been  guilty  of  any  conduct  which  would  raise  an  estoppel 
as  respects  Harrison  and  Thielmeyer  and  their  widows.   They  have 
been  overpaid  several  thousands  of  dollars.   The  City  Attorney  had 
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rendered  his  opinion  in  the  matter.   (Op.  No.  278,  November  13, 
1950.)  Their  repeated  applications  to  the  Retirement  Board  were 
a  rejection  of  that  opinion.  They  retained  counsel  to  represent 
them  and  filed  a  harassing  suit  against  the  Board.  These  facts 
do  not,  in  my  opinion,  bring  the  Harrison-Thielmeyer  matter  within 
the  purview  of  the  Baird  decision. 

City's  payment  of  moneyte  due  to  mistake  of  law  results  in 
a  cause  of  action  in  its  favor  (People  v.  Union  Oil  Co.,  48  Cal. 
2d  476,  483-484^  which  it  may  assert  by  set  off.   (Foster  v. 
Pension  Board,  23  C.  A.  2d  550,555.)   It  has  been  held  that  the 
statute  of  limitations  is  not  available  to  defeat  a  set  off. 
(Dillon  v.  Sumner,  153  C.A.  2d  639,  645.) 

The  illegal  payment  of  public  funds  by  public  officers 
may  result  in  personal  liability  on  their  part.   (Mines  v.  Del 
Valle,  201  Cal.  273;  Charter  §§27,  86.) 

Section  171.1.10  of  the  Charter  sets  forth  the  sources 
from  which  the  funds  shall  be  obtained  to  pay  the  pensions  of 
persons  who  are  members  of  the  Retirement  System,  as  "miscellaneous 
employees,"  under  §171.1.   One  source  of  such  funds  is  the  con- 
tributions of  each  member,  under  this  section.   In  the  present 
matters  of  Harrison  and  Thielmeyer,  none  of  their  contributions  is 
presently  in  the  retirement  fund  (all  of  their  contributions  hav- 
ing heretofore  been  refunded  to  them).  Hence,  it  would  appear  that 
as  any  payment  of  a  pension  benefit  under  §171.1  must  in  part 
emanate  from  the  contributions  of  each  member  and  since  such  con- 
tributions are  here  missing,  no  further  pension  payments  should  be 
made  to  Mrs.  Harrison  or  Mrs.  Thielmeyer  until  there  is  a  complete 
off  set  by  the  Retirement  System  of  all  monies  heretofore  paid  or 
refunded  to,  and  received  by,  the  Harrisons  and  Thielmeyers  upon 
the  erroneous  theory  that  they  were  members  of  the  Retirement 
System  under  §169  of  the  Charter. 

Should  the  City  bring  suit,  the  defense  of  the  statute  of 
limitations  would  no  doubt  be  raised  and  would  preclude  recovery  of 
all  sums  erroneously  paid  more  than  3  years  before  the  filing  of 
the  action.   (People  v.  Union  Oil  Co.,  48  Cal  2d  476,  482-483; 
C.C.P.  §338(4).)   Because  of  this  and  other  considerations,  it  is 
my  opinion  that  the  Retirement  Board  should  rot  instruct  the  City 
Attorney  to  file  suit  for  recovery  of  monies  paid  under  mistake  of 
law,  but  instead  should  exercise  its  right  of  set  off. 

It  is  possible  that,  in  a  suit  brought  by  Mrs.  Harrison 
and  Mrs.  Thielmeyer,  they  might  be  able  to  raisn  certain  legal  and 
factual  questions  involving  the  propriety  of  correcting  an  admin- 
istrative error  retroactively,  or  the  right  to  set  off  against  them 
sums  illegally  paid  or  refunded  to  their  deceased  husbands. 
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In  view,  however,  of  the  unique  situation  here  involved 
as  to  the  necessity  of  an  employee's  making  salary  contributions 
to  a  pension  under  §171.1  of  the  Charter  and  the  obligation  of  the 
Retirement  Board  not  to  pay  out  funds  illegally,  it  is  my  opinion 
that,  in  the  absence  of  a  court  decision  otherwise,  the  only  proper 
course  for  the  Board  to  pursue  is  to  direct  that  no  further  payments 
be  made  until  the  sums  already  refunded  and  paid  to  the  Harrisons 
and  the  Thielmeyers  are  brought  into  balance  with  the  sums  that 
should  have  been  paid  them. 

You  are  advised  accordingly. 

Respectfully  submitted, 


THOMAS  M.  O'CONNOR 
City  Attorney 


To:   Mr.  Daniel  Mattrocce 

Secretary,  Retirement  Board 

450  McAllister  Street 

San  Francisco  2,  California 


GEB/WFB 


OPINION  NO.  62-52 

November  7,  1962 

SUBJECT:   AUTO  WRECKERS,  VALIDITY  OP  LICENSE  REQUIREMENTS  OF 

SECTIONS  1235  AND  1237  OP  THE  POLICE  CODE:   SUPPLEMENT 
TO  OPINION  NO.  1258 

Dear  Sir: 

Your  request   for  an  opinion  is   as   follows: 

REQUEST 

"On  May  16,  1958  your  office  Issued  and  forwarded  to 
us  a  copy  of  your  Opinion  No.  1258,  which  in  effect  con- 
cluded that  notwithstanding  the  provisions  of  Chapter  9, 
Division  3,  of  the  California  Vehicle  Code,  auto  wreckers 
were  required  to  have  municipal  permits. 

"I  would  appreciate  learning  whether  or  not  this 
opinion  is  in  any  way  affected  by  the  new  provisions  of 
the  Vehicle  Code  dealing  with  auto  wreckers  as  contained 
in  Chapter  3  of  the  Vehicle  Code." 

OPINION 

In  City  Attorney's  Opinion  No.  1258,  dated  May  16,  1958, 
my  predecessor  in  office  concluded  that  the  ordinance  regulations 
respecting  automobile  wreckers  In  the  City  and  County  of  San 
Francisco  were  valid  and  not  in  conflict  with  general  laws.   I 
have  reviewed  the  aforesaid  opinion  in  the  light  of  the  several 
amendments  to  the  Vehicle  Code  enacted  by  the  legislature  during 
its  1961  session  and  with  cognizance  of  recent  decisions  of  the 
California  Supreme  Court  with  reference  to  conflicts  between  local 
and  state  laws.   (See  City  Attorney's  Opinion  No.  62-39,  July  27, 
1962.) 

It  would  appear  that  the  only  significant  change  since 
1958  in  legal  circumstances  with  respect  to  auto  wreckers  is  that 
Section  11522  has  been  added  to  the  Vehicle  Code  expressly  reserving 
power  in  local  authorities  to  impose  police  regulations  dealing  with 
traffic  in  loose  vehicle  parts  and  vehicle  accessories.   This  sec- 
tion strengthens  the  views  expressed  in  Opinion  No.  1258  and  I 
accordingly  affirm  them. 

You  are  so  advised. 

Respectfully  submitted, 


THOMAS  M.  O'CONNOR 
City  Attorney 
TO:  Chief  Thomas  J.  Cahill 

San  Francisco  Police  Department 

850  Bryant  Street 

San  Francisco,  California 

OIW/TJB 


OPINION  NO.  62-53 
November  21,  1962 


SUBJECT:   LEASE  OF  POLICE  ACADEMY  TO  BOY  SCOUTS 

Dear  Sir: 

Your   request   for  an  opinion  is   as   follows: 

REQUEST 

"Jurisdiction  of  the  Old  Police  Academy,  located 
in  Golden  Gate  Park  along  Fulton  Street,  opposite  37th 
Avenue,  has  been  transferred  from  the  Police  Department 
to  the  Recreation  and  Park  Commission  by  Resolution  No. 
577-62  of  the  Board  of  Supervisors. 

"Inquiries  have  been  received  regarding  the  possi- 
bility of  leasing  this  building.   Such  an  inquiry  has 
been  received  from  the  Boy  Scouts  of  America,  who  would 
be  interested  in  transferring  their  Headquarters  and 
Administrative  Offices  from  333  Fell  Street  to  this 
building,  which  would  also  be  used  for  a  training  pro- 
gram for  their  staff. 

"So  that  the  Recreation  and  Park  Commission  will 
be  fully  informed  concerning  the  limitation  provided  by 
Section  42.2  of  the  Charter,  an  opinion  from  you  as  to 
the  legality  of  leasing  the  building  to  an  organization 
such  as  the  Boy  Scouts  of  America  for  the  purposes 
specified  will  be  appreciated." 

OPINION 
Section  42.2  of  the  City  Charter  provides  inter  alia: 

"...  the  commission  shall  not  lease  any  part  of  the 
lands  under  its  control  nor  permit  the  building  or 
maintenance  or  use  of  any  structure  on  any  park,  square, 
avenue  or  ground,  except  for  recreation  purposes,  and 
each  letting  or  permit  shall  be  subject  to  approval  of 
the  board  of  supervisors  by  ordinance.  .  .  . 

The  use  of  the  building  in  question  by  the  Boy  Scouts 
of  America  for  their  Headquarters,  Administrative  Offices  and 
training  of  staff  would  not,  in  my  opinion,  be  for  recreational 
purposes  within  the  meaning  of  Section  42.2  of  the  Charter. 
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This  office  has  on  prior  occasions  concluded  that  the 
following  uses  would  not  be  for  recreational  purposes  within  the 
meaning  of  the  Charter:   Tourist  and  Convention  Booth  (Opinion 
No.  62-43  dated  August  28,  1962);  Fire  Department  Headquarters 
(Opinion  No.  62-28  dated  May  25,  1962);  Boys'  Club  (Opinion  No. 
1184  dated  August  6,  1957);  Irwin  Memorial  Blood  Bank  (Opinion 
No.  67  dated  September  16,  1949). 

The  above  opinions  and  authorities  cited  therein  con- 
clude that  the  term  "recreation"  implies  that  the  use  of  a  park 
structure  should  tend  toward  the  enjoyment  of  all  citizens  who 
use  the  park.   The  structure  should  be  available  to  all  people 
and  should  be  at  all  times  used  for  recreational  purposes. 

The  use  of  the  old  Police  Academy  as  contemplated  in 
your  request  would  not  be  for  recreational  purposes.   The  main- 
tenance of  headquarters  and  administrative  offices  and  the  con- 
duct of  staff  training  in  the  building  for  the  Boy  Scouts  of 
America  would  not  have  the  characteristics  of  a  recreational 
facility. 

You  are  accordingly  advised  that  under  the  circumstances 
the  Recreation  and  Park  Commission  is  legally  prohibited  by 
Section  42.2  of  the  Charter  from  leasing  the  premises  in  question 
to  the  Boy  Scouts  of  America  for  the  purposes  requested. 

Respectfully  submitted, 

THOMAS  M.  O'CONNOR 
City  Attorney 

To:   Miss  Mary  B.  Connolly,  Secretary 
Recreation  and  Park  Commission 
McLaren  Lodge,  Golden  Gate  Park 
San  Francisco  17,  California 


RJH/BJW 


OPINION  NO.  62-54 
November  26,  1962 


SUBJECT:   POLICE  COMMISSION;  MOTOR  VEHICLES  FOR  HIRE; 
PROCEDURE  TO  BE  FOLLOWED  ON  APPLICATION  BY 
MOTORIZED  RICKSHA  COMPANY  FOR  CERTIFICATE 
OF  PUBLIC  CONVENIENCE  AND  NECESSITY 

Gentlemen: 

Your  request  for  an  opinion  is  as   follows: 

REQUEST 

"  Application  has  been  made  to  the  Police  Commission 
by  the  San  Francisco  Ricksha  Company  to  operate  eighty (80) 
motor  driven  rickshas  in  the  downtown  San  Francisco  area. 
This  area  is  to  be  bordered  by  the  following  streets: 

"Van  Ness  at  Market  to  Turk  and  Van  Ness  running 
south  to  north;  Van  Ness  and  Turk  running  east 
to  west  to  Fillmore  Street;  Fillmore  Street  run- 
ning south  to  north  to  Pine  Street;  Pine  Street 
running  east  to  west  to  Van  Ness;  Van  Ness  from 
Pine  to  Bay  Street;  Bay  Street  running  east  to 
west  to  and  including  Cervantes  Boulevard  and 
including  the  Marina  Yacht  Harbor;  Marina  Green, 
Fort  Mason,  Municipal  Pier,  Aquatic  Park,  and 
Fishermens  Wharf  included;  The  Embarcadero  from 
Fishermens  Wharf  to  the  Ferry  Building.  Market 
Street  from  the  Ferry  Building  to  New  Montgomery 
Street;  New  Montgomery  Street  to  Mission  Street 
and  Mission  Street  to  Third  Street;  Third  Street 
to  Market  Street;  Market  Street  to  Van  Ness. 

"These  vehicles  are  for  hire  but  shall  not  take  their 
passengers  beyond  the  above  bordered  area.  Passengers  may 
go  wherever  they  wish  within  these  areas .   This  service 
shall  be  twenty- four  hours  daily. 

"While  no  person  may  engage  in  the  business  of  operat- 
ing motor  vehicles  for  the  transportation  of  persons  for 
hire  without  a  resolution  by  the  Police  Commission  that 
public  convenience  and  necessity  require  the  service  for 
which  application  has  been  made,  the  type  of  operation  as 
described  in  their  application  (copy  of  which  is  attached) 
does  not  seem  to  fall  within  the  purview  of  the  various 
permits  described  in  the  Police  Code  as  requiring  certifi- 
cates of  public  convenience  and  necessity. 

"The  Police  Commission  would  appreciate  an  opinion 
from  you  as  to  what  type  of  permit,  if  any,  could  be  granted 
to  cover  the  type  of  operation  contemplated  by  the  San  Fran- 
cisco Ricksha  Company  if  they  should  prove  to  the  satisfac- 
tion of  the  Commission  that  public  convenience  and  necessity 
requires  the  service  they  propose." 
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OPINION 

Upon  a  previous  occasion,  my  predecessor  in  office  advised 
the  Police  Commission  of  its  jurisdiction  to  hear  and  determine 
whether  a  certificate  of  public  convenience  and  necessity  should 
issue  upon  an  application  to  conduct  a  guided  tour  business  in  the 
Chinatown  area  of  San  Francisco.  As  the  applicant  for  the  certifi- 
cate proposed  to  utilize  motorized  rickshas  as  transportation 
vehicles,  the  Commission  was  further  advised  that  permits  for  this 
type  of  conveyance  could  be  issued  pursuant  to  the  general  provisions 
of  Section  1078  of  the  Police  Code  (Article  16,  Chapter  VIII,  Part  II, 
Municipal  Code)  and  would  additionally  be  governed  by  the  insurance 
requirements  of  Sections  1080.1  and  1080.2,  as  well  as  the  revocation 
authorization  of  Section  1079  of  the  Police  Code  (City  Attorney's 
Opinion  No.  1589,  December  29,  1961). 

Your  present  request  for  opinion  relates  to  an  application 
for  a  certificate  of  public  convenience  and  necessity  authorizing 
eighty  (80)  permits  for  the  operation  for  hire  of  motor  driven 
rickshas  within  a  designated  downtown  area  of  San  Francisco  and,  in 
essence,  the  question  is  posed  as  to  what  procedure  and  rules  of  law 
guide  the  Police  Commission  in  acting  upon  said  application. 

Motor  vehicles,  autobusses  or  jitneys  run  for  hire  within 
the  territorial  boundaries  of  municipalities  are  clearly  within  the 
range  of  necessary,  appropriate  and  reasonable  police  regulations; 
efficient  and  safe  operation  of  said  carriers  is  a  matter  of  concern 
to  the  people  of  a  city  and  the  regulation  thereof  and  the  fixing  of 
rates  contributes  to  the  maintenance  of  safe  standards  of  service 
(In  re  Martinez.  22  Cal.  2d  259,  263;  3  McQuillin,  Municipal  Corpora- 
tions (2d  Ed.)  240) .   Accordingly,  with  respect  to  local  carriers  for 
hire,  the  Board  of  Supervisors  has  enacted  a  series  of  regulatory 
provisions  and  designated  the  Police  Commission  as  the  official  body 
charged  with  the  supervision  and  enforcement  thereof  (Sections  1075 
through  1190,  Article  16,  Chapter  VIII,  Part  II,  Municipal  Code). 

Applications  for  new  permits  to  operate  vehicles  for  hire, 
whether  for  extensions  of  existing  services  or  for  authorization  to 
conduct  similar  services,  are  governed  by  Sections  1075  through  1078 
if  the  Police  Code  (Chapter  VIII,  Part  II,  Municipal  Code).   It  is 
thereby  provided  that  a  public  hearing  shall  be  held  upon  the  applica- 
tion, and  that  determination  shall  be  made  as  to  whether  the  applicant 
is  financially  responsible,  whether  existing  permittees  are  inade- 
quately serving  the  public  under  normal  conditions,  and  whether 
applicant  has  complied  with  the  provisions  of  local,  state  and 
federal  law  applicable  to  the  proposed  operation,  among  other  things. 
Further,  it  is  provided  that  "in  all  such  hearings  the  burden  of 
proof  ahall  be  upon  the  applicant  to  establish  by  clear  and  convinc- 
ing evidence,  which  shall  satisfy  the  said  Police  Commission  beyond 
a  reasonable  doubt,  that  public  convenience  and  necessity  require 
such  operation  of  the  vehicle  or  vehicles  for  which  said  application 
has  been  made,  and  that  such  application  in  all  other  respects  should 
be  granted."   (Section  1077,  Police  Code.) 
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The  ordinance  further  provides  that  all  holders  of  exist- 
ing licenses  or  permits  for  the  operation  of  motor  vehicles  are 
entitled  to  participate  in  the  proceedings,  with  the  right  to  file 
complaints  or  protests  which  must  be  considered  by  the  Police 
Commission.   (Section  1077,  Police  Code.)   For  reasons  which  I  will 
set  forth,  the  evidence  of  such  protestants  should  be  limited  to  a 
showing  of  adequacy  of  existing  services  and  evidence  on  the  several 
requisite  qualifications  of  the  applicant,  if  any  they  have.   For 
example,  the  Police  Commission  hearing  is  not  to  be  the  forum  wherein 
any  discrimination  issue  as  to  the  regulatory  features  of  existing 
Police  Code  provisions  is  to  be  determined. 

There  is  also  the  matter  of  what  regulatory  provisions  are 
to  be  applied  in  the  supposed  circus tance  that  the  culmination  of 
the  aforesaid  hearing  finds  the  Police  Commission  satisfied  that 
public  convenience  and  necessity  does  require  the  issuance  of  permits 
to  the  San  Francisco  Ricksha  Company  in  accordance  with  its  applica- 
tion.  The  general  principles  applicable  to  this  query  were  recently 
expressed  in  Department  of  Mental  Hygiene  v.  McGilvery,  50  Cal.  2d 
742,  754,  wherein  the  California  Supreme  Court  stated  them  as  follows 

"Article  I,  section  11  of  the  California  Constitution 
requires  that  all  laws  of  a  general  nature  have  a  uniform 
operation.   This  has  been  held  generally  to  require  a 
reasonable  classification  of  persons  upon  whom  the  law  is 
to  operate.   The  classification  must  be  one  that  is  founded 
upon  some  natural  or  intrinsic  or  constitutional  distinc- 
tion.  (Serve  Yourself  Gas  etc.  Assn.  v.  Brock,  39  Cal.  2d 
813,  820  f249  P.  2d  5451:  City  o"f~Pasadena  v.  Stimson,  91 
Cal.  238,  251-252  [27  P.  604] .)   Likewise,  those  within 
the  class,  that  is  those  persons  similarly  situated  with 
respect  to  that  law,  must  be  subjected  to  equal  burdens. 
(Watson  v.  Division  of  Motor  Vehicles,  212  Cal.  279,  284 
[298  P.  481] .)   The  clause  of  the  Fourteenth  Amendment  to 
the  federal  Constitution  which  prohibits  a  state  from 
denying  to  'any  person  within  its  jurisdiction  the  equal 
protection  of  the  laws'  has  been  similarly  construed. 

"Equal  protection  of  the  law  is  not  afforded  when  a 
statute  imposes  a  particular  disability  upon  a  class 
arbitrarily  selected  from  a  larger  number  of  persons,  all 
of  whom  stand  in  the  same  relation  to  the  burden  imposed, 
and  between  which  class  and  the  others  no  reasonable 
distinction  or  substantial  difference  can  be  found  to 
warrant  the  inclusion  of  the  one  and  the  exclusion  of  the 
other.   (Franchise  Motor  Freight  Assn.  v.  Seavey,  196  Cal. 
77  81  [235  P-  10001:  City  of  Pasadena  v.  Stimson.  supra, ^ 
91*Cal.  238;  11  Cal.  Jur.  2d  719,  and  cases  cited  there.) 

In  the  leading  case  of  Franchise  Motor  Freight  Assn.  v. 
Seavey   196  Cal.  77,  it  was  held  that  the  exemption  of  transporta- 
tion  companies  engaged  in  hauling  farm  products  from  the  provisions 
of  the  Auto  Stage  and  Truck  Transportation  Act  was  in  violation  of 
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the  Fourteenth  Amendment  to  the  federal.  Constitution  and  of  like 
provisions  in  the  California  Constitution.   Transporters  of  all 
other  types  of  property  were  included  in  the  act,  and  the  Court 
was  unable  to  find  any  true  distinction  between  farmers  on  the  one 
hand  and  all  other  persons  on  the  other.  At  page  82  of  its  opinion, 
the  Court  stated: 

"It  seems  plain  to  us  that  the  primary  purpose  of 
such  regulation  is  to  insure  the  adequacy,  regularity, 
and  reliability  of  service  and  the  reasonableness  of 
rates  and  charges  therefor.   Such  regulation  is  for  the 
benefit  of  the  producing  and  consuming  public.   It  follows 
that  the  exemption  from  regulation  of  those  transportation 
companies  engaged  in  hauling  farm  products  and  implements 
would  be  a  detriment,  rather  than  a  benefit,  to  the 
farmers,  as  well  as  to  the  public  generally,  and  would  be 
of  benefit  solely  to  the  particular  class  of  transporta- 
tion companies  so  exempted." 

These  authorities  in  mind,  it  seems  that  there  is  no  sub- 
stantial basis  upon  which  the  operation  of  taxicabs  within  the  City 
and  County  of  San  Francisco  can  be  differentiated  from  the  proposed 
operation  of  motorized  rickshas,  and  basic  regulatory  provisions  of 
the  Police  Code  pertaining  to  taxi  operations  must  be  made  applicable 
alike  to  motorized  rickshas  if  legal  equality  is  to  be  preserved. 
Certainly  the  primary  purpose  of  the  San  Francisco  ordinance  is 
exactly  as  specified  in  Franchise  Motor  Freight  Assn.  v.  Seavey, 
supra. 

In  Frost  v.  Railroad  Commission,  197  Cal.  230,  241,  the 
regulation  of  the  business  of  a  private  carrier  engaged  in  the  busi- 
ness of  transporting  property  for  hire  upon  the  public  highways 
between  fixed  termini  or  over  a  regular  route  was  found  germane  and 
cognate  to  the  regulation  of  the  business  of  a  common  carrier  who  is 
engaged  in  like  transportation.   It  was  said  to  be  at  once  apparent 
that  a  private  carrier  is,  or  at  least  may  be,  in  direct  competition 
with  a  public  carrier  who  is  operating  over  the  same  route  and  whose 
business  it  is  the  duty  of  the  commission  to  supervise  and  regulate. 
This  principle  was  later  stated  to  be  applicable  to  the  business  of 
all  private  carriers  in  competition  with  public  carriers.   (Morel  v. 
Railroad  Commission,  11  Cal.  2d  488,  494.) 

The  aforesaid  legal  principles  are  equally  pertinent  to 
local  ordinances.   State  or  local,  the  test  remains  as  stated  in 
Yick  Wo  v.  Hopkins,  118  U.S.  356,  at  page  369  (6  S.  Ct.  1064, 
30  L.  Ed.  220)  that  "the  equal  protection  of  the  laws  is  a  pledge  of 
the  protection  of  equal  laws."  Thus,  in  Katzev  v.  County  of  Los 
Angeles.  52  Cal.  2d  360,  at  page  369,  the  Court  drew  upon  its  deci- 
sion in  Franchise  Motor  Freight  Assn.  v.  Seavey,  supra,  in  striking 
down  ordinance  classifications  of  the  County  of  Los  Angeles  as  being 
arbitrary. 
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There  being  no  natural,  intrinsic,  or  constitutional 
distinction  (Looff  v.  City  of  Long  Beach,  153  Cal.  App.  2d  174,  182) 
between  the  business  of  transporting  passengers  for  hire  by  taxicab 
through  the  streets  of  San  Francisco  and  that  of  transporting 
passengers  for  hire  by  motorized  ricksha  through  the  streets  of 
San  Francisco,  I  conclude  that  motorized  rickshas  must  be  regulated 
in  the  general  manner  of  taxicabs  if  the  former  are  permitted  to 
operate  as  a  type  of  far-hire  vehicle  serving  the  general  public  in 
this  community. 

To  summarize,  I  advise  you  as  follows: 

(1)  The  Police  Commission  should  hold  a  hearing  to 
determine  whether  public  convenience  and  necessity  require  that 
permits  be  issued  to  the  San  Francisco  Ricksha  Company; 

(2)  If  this  issue  is  affirmatively  decided,  the  Police 
Commission  should  submit  an  ordinance  extending  local  regulations 
to  include  motorized  rickshas  for  consideration  by  the  Board  of 
Supervisors.   Upon  request,  I  will  be  pleased  to  draft  the 
legislation  to  which  reference  is  made. 

Respectfully  submitted, 


THOMAS  M.  O'CONNOR 
City  Attorney 


TO:   The  Police  Commission 
Hall  of  Justice 
850  Bryant  Street 
San  Francisco  3,  California 

Attention:   Mr.  William  J.  O'Brien 
Secretary 


OIW/LSM 


OPINION  NO.  62-55 
November  2  7,  1962 


SUBJECT:  ASSESSMENT  DISTRICTS  FOR  MAINTENANCE  OF  PRIVATELY 
LANDSCAPED  AREAS  LYING  WITHIN  STREETS  OF  THE  CITY 
AND  COUNTY 

Dear  Sir: 

Your  request  for  an  opinion  is  as  follows: 

REQUEST 

"The  Streets  Committee  of  the  Board  is  in  receipt 
of  a  number  of  requests  for  City  maintenance  of  various 
privately  planted  landscaped  areas  lying  within  open 
public  city  streets.   Some  of  the  planted  areas  in 
question  are  located  within  streets  the  pavement  and 
curbs  of  which  have  been  accepted  by  the  City  for  main- 
tenance and  repair.   Some  are  within  streets  that  are 
not  part  of  the  City's  accepted  street  system. 

"The  Streets  Committee  will  appreciate  having  your 
opinion  as  to  whether  or  not  local  or  state  legislation 
would  permit  the  formation  of  assessment  districts  under 
which  the  cost  of  maintenance  by  City  forces  of  such 
privately  planted  areas  would  be  assessed  against  parcels 
of  land  considered  to  be  benefited  by  such  planting." 

OPINION 

Section  107  of  the  Charter  of  the  City  and  County  of  San 
Francisco,  relating  to  procedure  for  public  works,  reads  as  follows 

"General  Law  and  Ordinance  Procedure  for  Public  Works 

"Section  107.   Where  a  procedure  for  the  exercising  of 
any  rights  and  powers  belonging  to  a  city,  or  a  county,  or 
a  city  and  county,  relative  to  the  establishment  or  change 
of  grades  and  the  lay-out,  extension,  opening,  widening, 
changing,  closing,  vacating,  paving,  repaving  or  otherwise 
Improving  streets  and  highways  and  public  places,  and 
constructing  sewers,  drains,  conduits  and  culverts, 
subways,  tunnels,  viaducts  and  bridges,  or  other  public 
improvements  incidental  or  appurtenant  thereto,  to 
planting  trees,  constructing  parking  and  removing  weeds 
or  the  executing  of  any  other  public  work  or  improvement 
hereby  or  hereafter  placed  under  the  jurisdiction  of  the 
department  of  public  works,  and  the  payment  of  damages, 
or  levying  of  special  assessment  to  defray  the  whole  or 
part  of  the  cost  of  such  works  or  improvements  is  pro- 
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vided  by  statute  of  the  State  of  California,  such 
procedure  shall  control  and  be  followed,  unless  a 
different  procedure  is  provided  in  or  under  authority 
of  this  charter  or  by  ordinance  continued  by  this 
charter  or  any  such  ordinance  hereafter  amended  or 
by  ordinance  passed  by  the  board  of  supervisors,  and 
the  board  of  supervisors  is  hereby  empowered  to  provide 
by  ordinance  for  any  such  purpose. 

"The  department  of  public  works  shall  semi-annually 
notify  the  tax  collector  of  the  amount  of  each  assess- 
ment that  becomes  delinquent  and  the  lot  and  block 
number  against  which  such  assessment  is  levied,  and 
it  shall  be  the  duty  of  the  tax  collector  to  note  such 
delinquency  on  each  annual  tax  bill." 

Pursuant  to  the  authority  granted  by  Charter  Section  107, 
supra,  the  Board  of  Supervisors  adopted  the  Street  Improvement 
Ordinance  now  codified  in  Article  6,  Sections  185  through  247  of 
the  Public  Works  Code  (Part  II,  Chapter  X  of  the  San  Francisco 
Municipal  Code.)   Section  186  of  the  Public  Works  Code  sets  forth 
an  enumeration  of  the  classes  of  improvements  that  the  Board  may 
order  and  includes,  inter  alia,  "the  planting  of  trees,  shrubs  or 
any  other  ornamental  vegetation"  (Section  186 (k))  and  "all  other 
work  necessary  or  suitable  to  improve  the  whole  or  any  portion  of 
said  public  ways"  (Section  186 (m)). 

Thus  it  is  apparent  that  while  local  law  specifically 
authorizes  the  establishment  of  assessment  districts  for  the  plant- 
ing of  trees  it  would  only  authorize  such  districts  for  maintenance 
if  such  maintenance  is  a  public  work  or  improvement"  as  that  term 
is  used  in  Charter  Section  107. 

In  general,  laws  relating  to  the  power  and  authority  to 
levy  and  collect  assessments  to  defray  the  cost  of  public  improve- 
ments are  strictly  construed  as  being  in  derogation  of  the  right 
of  private  property  (40  Cal.  Jur.  2d,  583).   Accordingly,  in 
determining  if  the  power  exists  in  any  such  law  any  fair  and 
reasonable  doubt  is  resolved  against  the  existence  of  the  power 
and  the  power  denied.   (McQuillin,  Municipal  Corporations,  3rd  Ed. 
Sec.  38.07) 

In  view  of  the  absence  of  specific  language  in  Charter 
Section  107,  providing  for  the  establishment  of  assessment  districts 
to  defray  the  cost  of  maintaining  planted  areas  within  city  streets, 
a  fair  and  reasonable  doubt  is  raised  that  such  power  exists. 

Additionally,  under  the  doctrine  of  "ejusdem  generis"  the 
general  words  of  Charter  Section  107,  supra,  "any  other  public  work 
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or  improvement"  are  strictly  limited  in  meaning  to  things  similar  in 
kind  or  nature  to  the  specific  terms  preceding  them.   (Pasadena 
University  v.  Los  Angeles  County,  190  Cal.  786;  People  v.  McKean, 
76  Cal.  App.  114)    In  general,  the  specific  terms  preceding  the 
general  words  of  Charter  Section  107  relate  to  construction  and  not 
to  maintenance,  further  strengthening  the  argument  that  the  power 
to  establish  such  districts  is  not  contained  in  Charter  Section  107. 

Accordingly,  it  is  my  opinion  that  local  law  does  not 
permit  the  formation  of  assessment  districts  under  which  the  cost 
of  maintenance  by  City  forces  of  privately  planted  areas  would  be 
assessed  against  parcels  of  land  considered  to  be  benefited  by  such 
planting,  and  that  charter  amendment  would  be  necessary  to  achieve 
this  result. 

In  answer  to  the  second  part  of  your  inquiry,  relating  to 
state  legislation  in  this  field,  the  Tree  Planting  Act  of  1931 
(Streets  and  Highways  Code  Sections  22000  through  22202)  provides 
for  the  planting,  maintaining  or  removal  of  trees  in  cities  under 
the  assessment  procedure.   However,  the  act  specifically  provides 
that  in  the  event  any  provision  therein  is  contrary  to  or  in  conflict 
with  the  city  charter  of  any  city  adopting  the  provisions  of  the  act, 
the  charter  shall  control  (Streets  and  Highways  Code  Section  22004). 
In  view  of  the  foregoing  discussion  of  the  provisions  of  the  Charter 
of  the  City  and  County  of  San  Francisco  in  this  regard  any  proceeding 
instituted  under  state  legislation  to  establish  an  assessment  district 
to  defray  the  cost  of  maintaining  planted  areas  lying  within  the 
city's  streets  would  be  invalid. 

You  are  advised  accordingly. 

Respectfully  submitted, 

THOMAS  M.  O'CONNOR 
City  Attorney 


TO:   Board  of  Supervisors 
235  City  Hall 
Attn:   Robert  J.  Dolan 

Clerk  of  the  Board 


JJS/TJB 


OPINION  NO.  62-56 
November  29,  1962 


SUBJECT:   INTERPRETATION  OF  WORD  "TEMPORARILY"  IN  CHARTER  SECTION 
141  RE  OBLIGATION  OP  EMPLOYEE  TO  DISCHARGE  DUTIES  TO 
WHICH  HIS  CHIEF  MAY  TEMPORARILY  ASSIGN  HIM 

Dear  Sir: 

You  have  requested  an  opinion  relative  to  the  meaning  and 
application  of  that  portion  of  Section  141  of  the  Charter  which  reads 
as  follows : 

"'...No  person  shall  hold  a  position  outside  of 
the  classification  to  which  he  has  been  appointed, 
provided  that  every  employee  of  any  department  or 
office  shall  discharge  any  of  the  duties  pertaining 
to  such  department  or  office  to  which  his  chief  may 
temporarily  assign  him.'" 

Enclosed  with  your  request  is  a  copy  of  a  letter  from  Mr.  Martin 
Wormuth,  President  of  the  Municipal  Improvement  League,  which  sets 
forth  the  question  upon  which  you  base  your  request.   The  letter 
from  Mr.  Wormuth  reads  in  part  as  follows: 

"Under  the  authorization  of  this  section  of  the 
charter,  department  heads  assign  employees  to  duties 
outside  of  their  classification.   The  point  at  issue 
is  that  frequently  these  assignments  become  chronic 
and  last  for  months  and  even  years.   We  protest 
individual  instances  to  the  Civil  Service  Commission 
but  have  found  a  reluctance  on  their  part  to  define 
what  is  meant  by  'temporary.' 

"In  our  view  the  authors  of  the  city  charter 
meant  to  approve  very  brief  assignments  in  emergency 
situations  vital  to  the  operation  of  the  city's 
functions.   We  do  not  believe  it  was  ever  intended 
to  give  blanket  authorization  to  assignment  of  city 
employees  to  more  responsible  duties  without  the  pay 
that  should  go  with  same.   We  would  appreciate  it, 
therefore,  if  you  would  request  an  opinion  on  the 
matter  from  the  City  Attorney." 

OPINION 

The  Charter  of  the  City  and  County  of  San  Francisco 
provides  that  all  positions  and  offices  of  the  city  and  county 
shall  be  Included  In  the  classified  civil  service,  with  the 
exception  of  certain  designated  positions  (Charter  §142).   The 
Charter  directs  the  Civil  Service  Commission  to  classify  all 
employment  In  the  City  and  County  of  San  Francisco  in  accordance 
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with  the  duties  and  responsibilities  assigned  thereto  and  no  person 
shall  hold  a  position  outside  the  classification  to  which  he  has 
been  appointed  (Charter  Section  141).   However,  Charter  Section  1^1 
further  provides  that  any  employee  may  discharge  any  of  the  duties 
pertaining  to  the  particular  department  or  office  to  which  his 
chief  may  temporarily  assign  him.   The  temporary  assignment,  reasons 
therefor,  and  the  period  thereof,  shall  be  Immediately  reported  to 
the  Civil  Service  Commission  for  approval  and  recordation  (Section 
7,  Rule  24,  Rules  of  Civil  Service  Commission). 

The  word  "temporary"  is  defined  in  Webster's  New  Inter- 
national Dictionary,  Second  Edition  [1957]  as  follows: 

"Lasting  for  a  time  only;  existing  or  continuing 
for  a  limited  time;  not  permanent;  ephemeral;  transi- 
tory; as  temporary  relief;  a  temporary  position." 

A  temporary  position  may  thus  be  defined  as  employment  for  a  period 
of  time  with  a  definite  date  of  termination. 

My  predecessor  in  office,  Mr.  Dion  R.  Holm,  rendered 
Opinion  No.  320,  dated  January  31,  1951,  concerning  the  temporary 
reassignment  of  employees'  duties  within  the  Recreation  and  Park 
Department.   The  reassignments  were  requested  by  the  General 
Manager  of  the  Recreation  and  Park  Department  In  order  to  determine 
the  most  economical  and  efficient  manner  in  which  the  departments 
could  be  consolidated.   Under  the  particular  facts,  it  was  con- 
cluded that  the  Civil  Service  Commission  would  not  be  In  excess 
of  its  authority  by  approving  the  reassignment  of  employees'  duties 
for  a  nine-month  period.   The  opinion  states: 

"...I  do  not  mean  to  Indicate  that  under  the  facts 
here  involved  'temporary'  reassignment  of  duties 
and  responsibilities  might  be  extended  for  years. 
It  would  appear,  however,  that  a  reasonable  dis- 
cretion would  be  accorded  the  Civil  Service  Com- 
mission, in  approving  temporary  reassignments 
of  duties  and  responsibilities  in  the  Recreation 
and  Park  Department,  In  order  to  enable  the  Recrea- 
tion and  Park  Department  to  consolidate  Into  one 
department  (pursuant  to  the  requirements  of  the 
charter),  and  to  test  and  determine  how  to  use 
the  personnel  and  facilities  of  the  two  departments 
most  economically  and  efficiently." 

In  the  case  of  Clifford  v.  Police  Com'r  of  City  of  New 
York,  152  N.Y.3.  2d  923,  the  New  York  court  in  its  opinion  makes  a 
statement,  which  is  based  upon  the  ruling  in  O'Reilly  v.  Grumet, 
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308  N.Y.  351,  126  N.E.  2d  275,  on  page  925  of  the  opinion  as  follows: 

"In  the  opinion  for  the  unanimous  Court  of  Appeals 
written  for  Judge  Desmond  as  well  as  that  written  for 
the  majority  in  the  Appellate  Division  by  Justice  Botein, 
284  App.  Div.  440,  131  N.Y.S.  2d  521,  there  Is  clear 
recognition  of  the  fundamental  principle  of  civil  service 
that  vacancies  shall  be  filled  by  permanent  appointments 
from  eligible  lists  and  that  it  is  subversive  of  the 
whole  theory  of  competitive  service  to  compel  employees 
eligible  for  appointment  to  perform  continuously  and 
recurrently  the  duties  of  a  higher  grade  without 
permanent  appointment.  That  principle  must  be  fully 
endorsed  by  all  who  are  interested  in  the  maintenance 
of  the  civil  service  and  the  preservation  of  the  rights 
of  those  who  have  achieved  eligibility  as  the  result  of 
passing  competitive  examinations." 

The  purport  and  intent  of  Section  141  Is  in  accord  with 
this  statement,  and  it  Is  my  opinion  that  any  attempt  by  a  department 
head  to  assign  duties  outside  of  a  classification  for  frequent,  re- 
current and  long  periods  not  of  a  temporary  nature  would  be  a 
violation  of  Section  141. 

The  authority  granted  by  Charter  Section  l4l  to  de- 
partment heads  permitting  them  to  temporarily  assign  any  duties 
of  their  department  to  every  employee  thereof  is  for  the  purpose 
of  allowing  the  department  to  function  properly  due  to  temporary 
absence  of  employees  or  other  extenuating  circumstances.   Else- 
where In  the  Charter  employees  are  granted  rights  to  be  absent 
from  their  positions  with  full  pay  or  compensation  (see  Section 
151.4— paid  vacations;  Section  153-- paid  sick  leave;  Section  172— 
paid  disability  leave).   The  rights  granted  to  employees  under 
these  sections  create  temporary  vacancies  for  limited  periods 
in  all  departments  of  the  City.   The  legitimate  exercise  of  these 
rights  by  an  employee  does  not  create  a  vacancy  In  the  position 
to  which  a  replacement  may  be  permanently  or  temporarily  appointed. 
However,  the  department  during  the  employee's  absence  on  leave  or 
vacation  is  deprived  of  his  services.   In  order  for  the  department 
to  properly  function,  the  department  head  must  temporarily  assign 
the  duties  of  the  employees  on  vacation  or  leave  to  other  employees 
for  the  limited  period  of  the  absence. 

Under  the  Charter  the  creation  or  continuance  of  positions 
as  well  as  the  number  of  positions  in  each  classification  rests 
solely  with  the  Board  of  Supervisors  (see  Charter  Sections  9  and  73). 
If  the  Board  of  Supervisors  makes  no  provision  for  additional  em- 
ployments in  a  department  to  replace  legally  appointed  personnel 
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who  are  on  leave  or  vacation,  the  practice  of  the  department  head 
in  assigning  the  duties  of  the  position  temporarily  to  other 
employees  in  other  classifications  is  a  proper  exercise  of  the 
department  head's  power. 

The  power  granted  by  Charter  Section  141  to  assign  em- 
ployees temporarily  outside  of  their  classification  presupposes 
that  the  department  head  will  exercise  the  authority  granted  him 
with  discretion.   It  Is  difficult  to  impose  a  limitation  of  time 
in  defining  an  extent  of  "temporary  assignment"  since  its  length 
will  depend  on  the  surrounding  circumstances.   In  like  manner,  the 
necessity  for  invoking  the  power  to  temporarily  assign  duties  to 
an  employee  outside  of  his  classification  must  be  left  to  the 
sound  discretion  of  the  department  head.   Civil  Service  rules 
require  that  a  department  head  report  to  the  Civil  Service  Com- 
mission the  period  and  reasons  for  any  temporary  assignment.   The 
determination  of  the  reasonableness  of  the  length  of  time  and  the 
necessity  for  a  temporary  assignment  of  duties  depend  on  the  facts 
of  each  particular  case.   However,  the  power  to  assign  temporarily 
as  provided  in  Charter  Section  141  was  never  Intended  to  effect  a 
permanent  reassignment  of  duties  in  circumvention  of  the  Charter 
or  Rules  of  the  Civil  Service  Commission  as  to  appointments  to 
positions.   If  a  department  head  persists  in  appointing  employees 
to  perform  duties  outside  their  classification  for  long  periods  of 
time,  which  assignments  are  "unconnected  with  temporary  absences 
of  permanent  employees  and  not  due  to  extenuating  circumstances, 
an  abuse  of  discretion  would  exist. " 

You  are  so  advised. 

Respectfully  submitted, 


THOMAS  M.  O'CONNOR 
City  Attorney 

TO:  Supervisor  Roger  Boas 
Board  of  Supervisors 
235  City  Hall 
f     San  Francisco  2 


MCK/BJV/ 


OPINION  NO.  62-57 
December  3,  1962 


SUBJECT:   LOW-RENT  PUBLIC  HOUSING;  NECESSITY  OF  APPROVAL  OF 
PROPOSED  DEVELOPMENT  BY  ELECTORATE 


Dear  Sir: 


Your  request   for  an  opinion  is   as   follows: 


REQUEST 

"The  Public  Buildings ,  Lands  and  City  Planning  Com- 
mittee of  the  Board  has  for  consideration  a  proposed 
resolution  authorizing  the  Housing  Authority  to  proceed 
with  the  location  and  development  of  not  to  exceed  a 
combined  total  of  twenty-five  dwelling  units  of  low 
rent  housing  in  certain  areas  without  the  necessity  of 
approval  by  the  Board  of  Supervisors  as  to  size, 
description  and  location.,  provided  certain  enumerated 
conditions  are  satisfied. 

"The  Committee  respectfully  requests  your  opinion  as 
to  whether  or  not  enactment  of  the  subject  legislation 
would  empower  the  Housing  Authority  to  proceed  with  the 
construction  of  these  twenty-five  additional  units  or 
if,  under  Article  34  of  the  Constitution  of  the  State 
of  California,  the  question  of  such  construction  must 
first  be  submitted  to  the  electorate  for  their  approval 


OPINION 

Article  XXXIV,  Section  1,  of  the  Constitution  of  the 
State  of  California  is  as  follows: 

"Electors  Must  Approve  Low  Rent  Housing  Projects 

"Sec.  1.   No  low  rent  housing  project  shall 
hereafter  be  developed,  constructed,  or  acquired 
in  any  manner  by  any  state  public  body  until,  a 
majority  of  the  qualified  electors  of  the  city, 
town  or  county,  as  the  case  may  be,  in  which  it 
is  proposed  to  develop,  construct,  or  acquire  the 
same,  voting  upon  such  issue,  approve  such  project 
by  voting  in  favor  thereof  at  an  election  to  be 
held  for  that  purpose,  or  at  any  general  or  special 
election. 
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"For  the  purposes  of  this  article  the  term  'low 
rent  housing  project'  shall  mean  any  development  com- 
posed of  urban  or  rural  dwellings,  apartments  or  other 
living  accommodations  for  persons  of  low  income,  financed 
in  whole  or  in  part  by  the  Federal  Government  or  a  state 
public  body  or  to  which  the  Federal  Government  or  a 
state  public  body  extends  assistance  by  supplying  all 
or  part  of  the  labor,  by  guaranteeing  the  payment  of 
liens,  or  otherwise.   For  the  purposes  of  this  article 
only  there  shall  be  excluded  from  the  term  'low  rent 
housing  project'  any  such  project  where  there  shall  be 
in  existence  on  the  effective  date  hereon,  a  contract 
for  financial  assistance  between  any  state  public  body 
and  the  Federal  Government  in  respect  to  such  project. 

"For  the  purposes  of  this  article  only  'persons 
of  low  income'  shall  mean  persons  or  families  who  lack 
the  amount  of  income  which  is  necessary  (as  determined 
by  the  state  public  body  developing,  constructing,  or 
acquiring  the  housing  project)  to  enable  them,  without 
financial  assistance,  to  live  in  decent,  safe  and  sani- 
tary dwellings,  without  overcrowding. 

"For  the  purposes  of  this  article  the  term  'state 
public  body'  shall  mean  this  State,  or  any  city,  city 
and  county,  county,  district,  authority,  agency,  or  any 
other  subdivision  or  public  body  of  this  State. 

"For  the  purposes  of  this  article  the  term 
'Federal  Government'  shall  mean  the  United  States  of 
America,  or  any  agency  or  instrumentality,  corporate 
or  otherwise,  of  the  United  States  of  America." 

The  effective  date  of  Article  XXXIV  was  December  24,  1950. 
(Statutes  1951,  p.  cxxvil.) 

Where  there  was  in  existence  on  the  effective  date  of 
Article  XXXIV  (December  24,  1950)  a  contract  for  financial  assist- 
ance between  a  local  housing  authority  and  the  Public  Housing  Ad- 
ministration the  provisions  of  Article  XXXIV,  Section  1,  of  the 
State  Constitution  do  not  require  that  an  election  be  held  prior 
to  the  actual  construction  of  the  low-rent  housing  projects  in- 
volved.  (Blodget  v.  Housing  Authority,  111  Cal.  App.  2d  45.) 

In  the  Blodget  case,  supra,  on  August  22,  1949 >  the 
Kern  County  Board  of  Supervisors,  by  resolution,  authorized  and 
approved  an  application  by  the  Housing  Authority  of  the  County  of 
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Kern  to  the  Public  Housing  Administration  for  a  preliminary  loan 
contract  for  $130,000  to  cover  the  costs  of  surveys  and  planning 
in  connection  with  the  development  of  750  units  of  low-rent 
housing  in  the  county  of  Kern.   On  January  18,  1950,  the  Housing 
Authority  executed  a  preliminary  loan  contract  with  the  Public 
Housing  Administration  in  which  the  Housing  Authority  proposed  to 
develop  low-rent  housing  projects  with  financial  assistance  from 
the  Public  Housing  Administration  pursuant  to  the  United  States 
Housing  Act  of  1937,  as  amended.   The  Housing  Authority  agreed 
to  undertake  preliminary  surveys  and  planning  necessary  for  the 
preparation  and  submission  of  preliminary  and  final  development 
programs  for  each  project.   On  March  31,  1951,  the  plaintiff  filed 
a  petition  for  a  writ  of  mandamus  against  the  Housing  Authority 
and  its  executive  director  to  compel  them  to  call  an  election  in 
the  city  of  Bakersfield  to  determine  whether  or  not  a  majority  of 
the  electorate  of  the  city  approved  the  development,  construction 
and  acquisition  of  a  low-rent  housing  project  therein.   The 
plaintiff  contended  that  in  order  to  constitute  a  contract  for 
financial  assistance  for  a  project  within  the  meaning  of  the 
constitutional  exception,  the  contract  must  relate  to  an  existing 
tangible  group  of  dwellings,  apartments  or  other  living  accommo- 
dations on  a  definitely  located  site.   The  court,  in  rejecting 
this  contention,  said,  in  part  (111  Cal.  App.  2d  45,  51-52): 

"In  the  loan  contract,  the  housing  authority 
proposed  to  develop  low-rent  housing  projects 
'with  financial  assistance'  from  P.H.A.  and  agreed 
to  undertake  preliminary  surveys  and  planning 
necessary  for  the  preparation  and  submission  of 
preliminary  and  final  development  programs  for 
each  project,  serving  as  the  basis  for  applica- 
tions for  annual  contribution  contracts.   It  was 
agreed  that  the  cost  of  the  surveys  and  planning 
would  be  a  part  of  the  total  development  cost  of 
such  projects.   The  P.H.A.  agreed  therein  to  lend 
the  housing  authority  $115,000,  of  which  $23,000 
was  to  be  advanced  immediately  for  use  in  such  pre- 
liminary surveys  and  planning.   This  agreement  was 
clearly  a  contract  for  'financial  assistance'  pur- 
suant to  which  the  P.H.A.  loaned  substantial  sums 
of  money  to  the  housing  authority  which  sums  were 
expended  by  it  in  accordance  with  the  provisions 
of  said  contract. 

"It  is  our  conclusion  that,  under  the  circum- 
stances presented  by  the  record  before  us,  the 
provisions  of  article  XXXIV,  section  1,  of  the  state 
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Constitution  do  not  require  that  an  election  be 
held  prior  to  the  actual  construction  of  the  low- 
rent  housing  projects  involved.,.." 

In  the  Instant  case,  on  November  21,  1949,  the  Board 
of  Supervisors  of  the  City  and  County  of  San  Francisco,  by 
resolution,  approved  the  application  of  the  Housing  Authority 
of  the  City  and  County  of  San  Francisco  to  the  Public  Housing 
Administration  for  a  preliminary  loan  in  an  amount  not  to  exceed 
$450,000  to  cover  the  costs  of  surveys  and  planning  in  connection 
with  the  development  of  not  to  exceed  approximately  3000  dwelling 
units  of  low-rent  public  housing  in  the  City  and  County  of  San 
Francisco.   (Resolution  No.  9268  (Series  of  1939)-)   On  May  1, 
1950,  the  Housing  Authority  executed  a  preliminary  loan  contract 
with  the  Public  Housing  Administration  in  which  the  Housing 
Authority  proposed  to  develop  low-rent  housing  projects  consist- 
ing of  3000  units  with  financial  assistance  from  the  Public 
Housing  Administration  pursuant  to  the  United  States  Housing  Act 
of  1937,  as  amended.   The  Housing  Authority  agreed  to  undertake 
preliminary  surveys  and  planning  necessary  for  the  preparation 
and  submission  of  preliminary  and  final  development  programs  for 
each  project.   It  is  my  understanding  that  this  preliminary  loan 
contract,  executed  on  May  1,  1950,  is  still  in  effect  and  covers 
the  proposed  25- unit  project  as  a  part  of  the  3000  units  referred 
to  in  said  contract. 

Accordingly,  it  is  my  opinion  and  you  are  so  advised, 
that  the  agreement  of  May  1,  1950,  being  clearly  a  contract  for 
financial  assistance  that  was  in  existence  on  December  24,  1950, 
the  effective  date  of  Article  XXXIV,  the  provisions  of  Article 
XXXIV,  Section  1,  do  not  require  that  an  election  for  approval 
of  the  proposed  low-rent  housing  project  herein  be  held  prior  to 
the  actual  construction  thereof. 

Respectfully  submitted, 


THOMAS  M.  O'CONNOR 
City  Attorney 

TO:   Robert  J.  Dolan 

Clerk  of  the  Board 
235  City  Hall 
San  Francisco  2 


JJS/TJB 


OPINION  NO.  62-59 
December  31,  1962 


SUBJECT:   ADVERTISING  MATTER  ON  PARKING  METERS 

Dear  Sir: 

You  state  the  Board  of  Supervisors  has  requested  an 
opinion  on  the  legality  of  the  sale  of  advertising  space  on  parking 
meters  by  the  City  and  County. 

OPINION 

The  general  rule  relating  to  the  private  use  of  public 
streets  for  private  purposes  is  stated  in  McQuillin  on  Municipal 
Corporations  (3r.d  Ed.),  Section  30.73,  pp.  700,  701,  as  follows: 

"Except  where  the  use  is  temporary,  or  the  power 
has  been  specifically  delegated  by  the  legislature, 
a  municipality  may  not  authorize  the  use  of  streets 
for  private  purposes  from  which  neither  the  city  nor 
the  public  derive  any  consideration  or  benefit. 
'Streets  and  highways  are  intended  for  the  common 
and  equal  use  of  all  citizens,  to  which  end  they  must 
be  regulated.   An  appropriation  of  them  to  private 
individual  uses,  from  which  the  public  derive  no 
convenience,  benefit  or  accommodation,  is  not  a 
regulation,  but  a  perversion  of  them  from  their 
lawful  purposes,  and  cannot  be  regarded  as  an  execu- 
tion of  the  trust  imposed  in  city  authorities.'  And 
it  follows  as  a  corollary  that  the  city  may  forbid 
any  such  use.  This  is  a  cardinal  doctrine  of 
municipal  law." 

The  aforesaid  general  rule  may  be  restated  as  follows: 

1.   A  municipality  may  authorize  the  use  of  streets  for 
private  purposes  if  the  use  is  only  temporary. 

Authorization  for  such  temporary  use  is  based  upon  the 
long  accepted  fact  that  the  exigencies  of  urban  society  and  com- 
merce demand  and  require  an  occasional  private  use  of  the  street  on 
a  temporary  basis.   (See  Whittle  v.  Southern  Express  Co.,  142  La. 
238,  76  So.  623;  Fisher  v.  Los  Angeles  Pacific  Co. ,  21  Cal.  App. 
677,  132  P.  767;  Press  v.  Penny  &  Gentles,  242  Mo.  98,  145  S.W. 
458;  Katz  v.  Helbing,  205  Cal.  629,  271  P.  1062.)  The  granting 
of  revocable  permits  for  many  private  encroachments  on  public 
streets  is  a  long  standing  common  example  of  the  exercise  of  this 
authority.   In  the  case  of  Stringham  v.  Salt  Lake  City,  201  P.  2d 
758,  the  City  of  Salt  Lake  enacted  an  ordinance  authorizing  the 
licensing  by  the  city  of  advertising  signs  to  be  placed  by  the 
licensee  in  the  parking  space  between  the  sidewalk  and  the  curb, 
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but  specifically  reserving  the  right  to  revoke  such  licenses. 
The  Supreme  Court  of  Utah  held  that  the  statutory  authority  to 
"regulate  or  prevent"  the  use  of  streets  and  sidewalks  for  adver- 
tisements was  effective  to  vest  in  the  city  the  power  to  license 
such  structures.   In  this  connection,  it  is  to  be  noted  that 
section  24  of  the  Charter  of  the  City  and  County  of  San  Francisco 
provides  in  part: 

"The  board  of  supervisors  shall  regulate,  by 
ordinance,  the  issuance  and  revocation  of  licenses 
and  permits  for  the  use  of,  obstruction  of  or  encroach- 
ment on  public  streets.  .  ." 

2.  A  municipality  may  authorize  the  use  of  streets  for 
private  purposes  if  the  power  has  been  specifically  delegated  by 
the  legislature.   This  portion  of  the  general  rule  applies  only 
to  cities  with  limited  powers  and  is  not  applicable  to  "home  rule" 
or  chartered  cities,  such  as  the  City  and  County  of  San  Francisco, 
which  in  matters  of  municipal  affairs,  such  as  the  use  of  streets 
(City  of  San  Jose  v.  Lynch,  4  Cal.  2d  760,  764),  has  all  the 
powers  except  those  expressly  prohibited  in  its  charter  (Acton 

v.  Henderson,  150  Cal.  App.  2d  1,  13,  Larsen  v.  City  and  County 
of  San  Francisco,  152  Cal.  App.  2d  355,  366). 

3.  A  municipality  may  authorize  the  use  of  streets  for 
private  purposes  if  the  city  or  public  derive  a  consideration 
or  benefit  from  such  use. 

In  a  previous  opinion  rendered  by  my  predecessor  (Opinion  No. 
169,  dated  April  26,  1950),  the  Chief  Administrative  Officer  was 
advised  that  the  City  and  County  of  San  Francisco  could  not  law- 
fully enter  into  contracts  with  private  firms  to  allow  the  affix- 
ing of  advertising  matter  on  parking  meters  as  a  source  of  revenue 
to  the  city  and  county.  That  opinion  was  based  upon  (1)  the  state- 
ment of  the  aforesaid  general  rule  in  McQuillin  on  Municipal  Corp- 
orations, and  (2)  the  generally  prevailing  case  law  as  expressed 
in  a  number  of  court  decisions  in  other  jurisdictions,  namely: 
State  ex  rel.  Beck  v.  City  of  Hutchison  (Kansas),  62  P.  2d  865, 
wherein  a  contract  authorizing  installation  by  a  private  individual 
of  traffic  signals  bearing  advertising  matter  on  one  side  was  held 
to  be  invalid  as  an  invasion  of  the  public  interest  by  encroach- 
ment and  by  obstruction  to  traffic;  State  ex  rel.  Belt  v.  City  of 
St.  Louis  (Missouri),  61  S.W.  658,  wherein  a  contract  authorizing 
placing  by  a  private  individual  of  waste  collection  boxes  contain- 
ing advertising  matter  on  the  sides  was  held  to  be  invalid  as  an 
unlawful  delegation  of  the  police  power;  and  People  v.  Clean  Street 
Company  (Illinois),  80  N.E.  298,  wherein  a  contract  giving  a  person 
the  exclusive  right  to  place  upon  streets  waste  boxes  and  to  sell 
advertising  space  thereon  was  held  to  be  invalid  as  an  unlawful 
delegation  of  the  police  power. 
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However,  in  the  recent  case  of  Winkenwerder  v.  City  of 
Yakima  [1958],  328  P.  2d  873,  the  Supreme  Court  of  the  State  of 
Washington  held  that  a  chartered  city  may  lease  space  on  its 
parking  meters  for  advertising  purposes  provided  (1)  there  is 
no  unreasonable  encroachment  or  interference  with  the  public  use, 
and  (2)  proper  controls  are  retained  by  the  city,  i.e.,  the  fixing 
of  advertising  charges  and  approval  by  the  city  as  to  the  nature, 
size,  general  appearance  and  reading  matter  content  of  all  adver- 
tising signs.   In  its  well-reasoned  opinion  the  court  stated: 

"It  is  generally  recognized  that  a  sovereign  may 
lease  its  property  to  private  parties,  so  long  as  there 
is  no  interference  with  the  public  use.   [Citing  cases] 
64  C.J.S.  Municipal  Corporations,  Sec.  1809,  pp.  282, 
283,  12  McQuillin,  Municipal  Corporations,  3rd  Ed., 
666-667,  Sec.  35.33." 

In  discussing  whether  such  use  is  public  or  private  the  court 
cited  with  approval  the  following  language  of  the  dissenting 
opinion  in  State  ex  rel.  Belt  v.  City  of  St.  Louis,  supra: 

"The  crucial  and  final  test  is,  does  the  use-- 
utility- -subserve  a  public  purpose;  does  it  furnish 
a  natural  need  of  the  city  or  its  citizens;  does  it 
contribute  to  their  comfort,  prosperity  or  happiness? 
If  it  does,  it  is  public;  otherwise  not.  The  propor- 
tion between  the  public  and  the  private  benefit 
derived  from  the  use  is  not  a  determining  factor  in 
the  problem.   If  the  public  is  benefited  in  any  de- 
gree, the  use  is  public,  even  though  the  individual 
who  furnishes  the  small  benefit  to  the  public  may 
be  benefited  many  times  as  much  as  the  public." 

and  concluded: 

"In  the  instant  case,  the  public  may  benefit  in 
a  number  of  ways  by  this  ordinance.   For  example, 
many  of  the  signs  advertise  or  warn  the  public 
relative  to  traffic  safety;  other  signs  inform 
the  public  as  to  what  products  are  available  and 
where;  the  revenue  received  by  the  city  will  lighten 
the  tax  load;  and  the  use  of  the  money  for  traffic 
regulation  will  directly  benefit  the  public." 

In  discussing  whether  the  proposed  advertising  signs  constituted 
an  unreasonable  encroachment,  the  court  said: 
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"In  the  light  of  the  stipulated  accuracy  of  the 
photographs  introduced  into  evidence,  we  do  not 
believe  that  the  metal  holders  and  advertising  signs 
affixed  on  the  parking  meters  will  create  a  'wall 
effect1  along  the  curb,  or  that  they  will  obstruct 
or  interfere  with  pedestrian  or  vehicular  traffic. 
We  are  unable  to  conclude  that  these  devices,  so 
pictured,  are  unreasonable  encroachments." 

The  following  language  in  the  decision  is  also  pertinent: 

"A  parade  of  horrible  possibilities  is  not 
necessarily  a  sound  reason  for  invalidating  an 
ordinance  or  a  legislative  enactment.  There  is 
time  enough  to  deal  with  the  possibilities  if  they 
become  realities.  The  question  we  are  facing  here 
is  the  power  of  the  city  to  use  its  property  (park- 
ing meters)  for  advertising  purposes.   The  expediency 
of  such  a  course  of  action  is  a  political  question." 

An  analysis  of  the  older  line  of  cases  cited  in  my  pred- 
ecessor's opinion,  considered  in  the  light  of  the  Winkenwerder 
decision,  reveals  that,  besides  other  distinguishing  factors,  in 
each  of  the  cases  there  was  an  attempt  by  the  city  to  contract  away 
the  police  power  by  failing  to  retain  proper  controls,  such  as  the 
fixing  of  advertising  charges  and  the  approval  of  the  nature,  size, 
general  appearance  and  reading  matter  content  of  the  advertising 
signs,  an  important  factor  which  distinguishes  these  cases  from  the 
Winkenwerder  case,  where  the  City  of  Yakima  did  retain  such  controls. 

To  date,  the  Winkenwerder  case  is  the  only  reported 
decision  dealing  with  the  specific  question  of  the  validity  of 
permitting  advertising  on  parking  meters.   And,  because  it  is 
distinguishable,  as  aforesaid,  from  the  older  line  of  cases  relied 
upon  as  authority  for  my  predecessor's  opinion,  I  believe  that  it 
is  a  decision  which  would  probably  be  followed  by  the  California 
courts . 

It  is,  therefore,  my  opinion  that  the  Board  of  Super- 
visors under  the  provisions  of  section  24  of  the  Charter,  and  subject 
to  zoning  restrictions,  may,  by  ordinance,  authorize  the  issuance 
of  licenses  or  permits  for  the  placing  of  small  advertising  signs 
on  parking  meters  in  return  for  a  fee  to  the  city,  provided  the 
City  retains  proper  controls  thereof,  such  as,  approval  of  the 
nature,  size,  general  appearance  and  reading  matter  content  of 
the  advertising  signs  and  the  fixing  of  advertising  charges. 

Since  the  parking  meters  themselves  are  on  the  street 
for  the  purpose  of  expediting  the  parking  turnover  and  relieving 
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congestion  on  the  streets,  it  might  also  be  advisable  to  provide 
that  the  fees  accruing  from  such  licenses  or  permits  be  deposited 
and  used  with  other  parking  meter  revenues  for  the  purpose  of 
defraying  the  costs  of  traffic  regulation  or  the  acquisition  of 
additional  off-street  parking  facilities. 

You  are  advised  accordingly. 

Respectfully  submitted, 

THOMAS  M.  O'CONNOR 
City  Attorney 


TO:   Robert  J.  Dolan 

Clerk  of  the  Board 
235  City  Hall 
San  Francisco  2 


JC/BJW 


. 


LETTER     OPINIONS 


LETTER  NO.  62-6 


July  3,  1962 


Mr.  Edward  T.  Mancuso 

Public  Defender 

Hall  of  Justice 

850  Bryant  Street,  Room  205 

San  Francisco  3,  California 

Dear  Mr.  Mancuso: 

This  is  in  reply  to  yours  of  June  29,  1962,  wherein 
you  ask  as  to  whether  or  not  the  deputies  in  your  office  must 
retire  upon  reaching  the  age  of  65  years. 

Your  attention  is  directed  to  Section  16.42  of  the 
San  Francisco  Administrative  Code,  dealing  with  persons  in- 
cluded in  the  Retirement  System.   Subsection  (c)  provides 
that  all  employees  who  enter  city  service  after  January  8, 
1932,  shall  become  members  of  the  Retirement  System  upon  such 
entry,  and  then  contains  the  following  proviso: 

"...  provided,  that  attorneys  and  physicians 
in  non-civil  service  positions  who  resign  and  with- 
draw their  contributions  from  the  retirement  system 
within  sixty  days  of  the  date  upon  which  they  would 
normally  be  required  to  retire  because  of  age  shall 
not  become  members  of  the  retirement  system  at  any- 
later  date  if  they  are  subsequently  appointed  to  non- 
civil  service  positions  for  employment  in  their  pro- 
fessional capacity  to  perform  duties  included  within 
their  professions,  but  exclusive  of  any  administrative 
or  executive  positions  for  which  such  professional 
status  constitutes  only  part  of  the  qualifications 
therefor;  ..." 

This  section  was  formerly  Section  221  of  Part  I  of 
the  San  Francisco  Municipal  Code,  which  section  was  held  valid 
in  the  case  of  Acton  v.  Henderson,  150  Cal .  App.  2d  1.  This 
is  the  case  that  also  involved  Chief  Administrative  Officer 
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Thomas  A.  Brooks  and  Dr.  Walter  Heil ,  Director  of  the  M.  H. 
de  Young  Memorial  Museum. 

In  the  Acton  case,  the  court  stated,  at  page  20, 
in  relation  to  Acton,  who  in  accordance  with  the  provisions 
of  Section  221  of  Part  I  of  the  San  Francisco  Municipal  Code 
had  retired  from  city  service  within  sixty  days  of  the  date 
upon  which  he  would  have  normally  been  required  to  retire 
because  of  age,  withdrew  his  retirement  contributions,  and 
thereafter  was  appointed  a  deputy  district  attorney: 

"The  classification  in  which  petitioner  Acton 
is  found  is  equally  reasonable.   One  of  the  amendments 
to  section  221,  subdivision  (c),  grants  to  'attorneys 
and  physicians  in  non-Civil  Service  positions1  the 
conditional  option  to  continue  in  city  employment  past 
retirement  age.  The  charter  itself — section  142-- 
distinguishes  these  employees  from  the  great  mass  of 
city  and  county  employees  by  exempting  them  from  the 
city  and  county  civil  service  system.   It  requires  no 
citation  of  authority  to  establish  that  physicians  and 
attorneys  may  be  classified  differently  than  other 
businesses,  professions  and  employments.  The  State 
Bar  Act  applicable  alone  to  attorneys,  and  the  State 
Medical  Practice  Act,  applicable  alone  to  doctors,  are 
examples  of  the  state  classifying  these  professions 
differently  from  all  others.   Obviously,  this  classi- 
fication is  well  within  constitutional  limits." 

There  has  been  no  case  in  the  City  Attorney's  office 
where  a  deputy  has  resigned,  withdrawn  his  contributions  from 
the  retirement  system  and  has  been  reappointed.   There  can  be 
no  question,  in  view  of  the  section  of  the  Administrative  Code 
set  forth  above  and  the  decision  in  the  case  of  Acton  v. 
Henderson,  of  the  propriety  of  this  practice  should  I  desire 
to  reappoint  the  resigned  deputy. 
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Similarly,  in  your  case  as  Public  Defender,  should 
you  desire  to  appoint  one  of  your  deputies  to  serve  past  the 
age  of  65,  it  would  be  entirely  proper  for  the  deputy  to 
resign  within  sixty  days  of  his  retirement  age,  withdraw  his 
retirement  contributions  and  be  reappointed  by  you.   It  should 
be  pointed  out,  however,  that  in  such  case  the  deputy  would 
no  longer  be  a  member  of  the  Retirement  System  and  would  have 
no  retirement  benefits  upon  the  ultimate  termination  of  his 
service  with  the  city. 

Yours  very  truly, 


THOMAS  H.  O'CONNOR 
City  Attorney 


LSH 
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July  11,  1962 


Mr.  Edward  T.  Hancuso 

Public  Defender 

Hall  of  Justice 

850  Bryant  Street 

San  Francisco  3,  California 

Dear  Mr.  Hancuso: 

This  is  in  reply  to  yours  of  July  9,  1962,  wherein 
you  ask  to  be  advised  as  to  the  application  of  Section  16.42 
of  the  San  Francisco  Administrative  Code,  which  permits  attorneys 
and  physicians  to  withdraw  their  contributions  from  the  Retire- 
ment System,  resign  from  city  service  and  be  reappointed,  to 
the  occupant  of  the  position  of  Chief  Attorney,  Criminal  (Public 
Defender),  Code  8194. 

The  portion  of  Section  16.42  to  which  you  make  specific 
inquiry  reads  as  follows: 

".  .  .if  they  are  subsequently  appointed  to 
non-civil  service  positions  for  employment  in  their 
professional  capacity  to  perform  duties  included 
within  their  professions,  but  exclusive  of  any 
administrative  or  executive  positions  for  which  such 
professional  status  constitutes  only  part  of  the 
qualifications  therefor;  ..." 

You  raise  the  question  whether  the  administrative  responsibilities 
attached  to  the  position  of  Chief  Attorney,  Criminal  (Public 
Defender)  would  preclude  the  occupant  thereof  from  resigning 
from  city  service,  withdrawing  his  contributions  and  being  re- 
appointed to  said  position. 

The  Class  Specification  for  the  position  Chief  Attorney, 
Criminal  (Public  Defender),  adopted  in  1961,  provides  as  follows: 
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"CHARACTERISTICS  OF  THE  CLASS: 

"Under  general  administrative  direction,  performs 
difficult  and  responsible  professional  legal  work  in 
connection  with  defense  of  felony  cases  under  the  jur- 
isdiction of  the  public  defender's  office;  assigns, 
supervises  and  reviews  the  work  of  subordinate  attorneys 
and  investigative  personnel;  and  performs  related  duties 
as  required. 

"Requires  major  responsibility  for:   interpreting, 
carrying  out  and  assisting  in  the  development  of  methods 
and  procedures  relative  to  the  legal  processes  of  the 
office;  making  regular  responsible  contacts  with  other 
legal  personnel,  court  officials,  law  enforcement 
agencies  and  outside  organizations  in  connection  with 
legal  activities  of  the  office;  preparing  and  review- 
ing extremely  complex  legal  instruments  and  documents 
in  connection  with  criminal  cases." 

"EXAMPLES  OF  DUTIES: 

"1.   Represents  defendants  in  criminal  trials  of 
felony  cases,  including  cases  which  carry  possible 
sentence  of  death  and  life  imprisonment. 

"2.  Appears  in  superior  court  and  carries  on 
the  calendar  of  the  court  consisting  of  appearances 
ranging  from  arraignments  and  pleas  to  the  trial  of 
felony  cases . 

"3.   Supervises,  reviews  and  advises  subordinates 
on  the  handling  of  various  assigned  cases;  may  substi- 
tute for  such  subordinates  in  court  cases  when  they 
are  absent. 

"4.   Serves  as  chief  assistant  to  the  public 
defender  in  connection  with  all  functions  of  the 
office." 
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The  Characteristics  of  the  Class  of  Chief  Attorney 
Criminal  (Public  Defender)  and  the  Examples  of  Duties,  set 
forth  above,  indicate  that  the  occupant  thereof  would,  under 
general  administrative  direction,  do  professional  legal  work 
as  follows: 

1.  Defend  felony  cases,  including  cases  which 
carry  possible  sentence  of  death  and  life 
imprisonment . 

2.  Appear  in  Superior  Court  and  carry  on  the 
calendar  of  the  court  consisting  of  appear- 
ances ranging  from  arraignments  and  pleas 
to  trial  of  felony  cases. 

3.  Assign,  supervise  and  review  the  work  of 
subordinate  attorneys  and  advise  subordinates 
on  the  handling  of  assigned  cases. 

4.  Contact  other  legal  personnel,  court  officials,  law 
enforcement  agencies  and  other  organizations 

in  connection  with  legal  activities  of  the 
public  defender's  office. 

5.  Prepare  and  review  legal  instruments  and  docu- 
ments in  connection  with  criminal  cases. 

6.  Serve  as  chief  assistant  to  the  public  defender. 

All  of  the  matters  set  forth  above,  which  include  sub- 
stantially all  the  work  of  the  Chief  Attorney,  Criminal  (Public 
Defender),  involve  professional  legal  work  of  an  attorney.   The 
position,  therefore,  could  not  in  any  way  ever  be  considered  an 
'administrative  or  executive  position  for  which  such  professional 
status  constitutes  only  part  of  the  qualifications  therefor," 
so  as  to  preclude  the  occupant  thereof  from  being  reappointed 
under  the  provisions  of  Section  16.42  of  the  Administrative  Code. 
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You  are  therefore  advised  that  under  the  provisions 
of  Section  16.42  of  the  Administrative  Code  the  occupant  of 
the  position  Chief  Attorney,  Criminal  (Public  Defender),  Code 
8194,  after  his  resignation  from  city  service  and  withdrawal 
of  his  contributions  from  the  Retirement  System  within  sixty 
days  of  the  date  upon  which  he  would  normally  be  required  to 
retire  because  of  age,  could  be  reappointed  to  the  non-civil 
service  position  of  Chief  Attorney,  Criminal  (Public  Defender), 
Code  8194. 

Yours  very  truly, 


THCHmAS  M.  O'CONNOR 
City  Attorney 


LSM 


LETTER  NO.  62-8 


August  8,  1962 


Mr.  Robert  J.  Dolan 

Clerk  of  the  Board 

235  City  Hall 

San  Francisco,  California 

Dear  Sir: 

This  is  in  response  to  your  letter  of  June  29,  1962  in 
which  after  referring  to  my  opinion  No.  62-33  holding  that  it  is 
the  function  of  the  Board  of  Supervisors  to  call  an  election  on 
a  proposed  low  rent  housing  project  you  request  my  advice  as 
follows: 

"The  Board  asks  that  you  favor  it  with 
an  indication  of  the  time  limits  applicable 
to  submission  of  such  a  proposal  to  the 
electorate,  the  type  of  legislative  act 
requisite  for  such  submission,  and  the 
form  of  proposition  to  be  submitted,  to- 
gether with  any  procedural  advices  which 
may  be  helpful  to  it  should  such  a  proposal 
be  presented  to  the  Board." 

As  indicated  in  opinion  No.  62-33,  Article  XXXIV  of  the 
constitution  was  adopted  following  a  decision  by  the  Supreme  Court 
of  the  State  of  California  that  legislation  of  local  bodies  ap- 
proving low  rent  housing  projects  was  not  subject  to  referendum 
by  the  people.   The  constitutional  provision  was  intended  to  and 
does  provide  for  such  a  referendum  by  making  it  mandatory  that 
approval  by  the  electorate  be  first  received  before  a  low  rent 
housing  project  can  be  developed,  constructed,  or  acquired  in  any 
manner  by  any  state  public  body.   Thus,  there  was  added  by  con- 
stitutional mandate  a  further  step  and  requirement  to  the  formerly 
existing  procedure  whereby  low  rent  housing  projects  were  approved 
and  effectuated. 

As  applied  to  San  Francisco  this  means  that  if  the 
Housing  Authority  wished  to  proceed  with  the  development  of  a  new 
low  rent  housing  project,  in  addition  to  the  project  for  3000 
units  previously  approved  by  the  Board  of  Supervisors,  it  would 
submit  its  proposal  for  the  project  to  the  Board  for  its  approval 
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under  the  provisions  of  Section  34313  of  the  Health  and  Safety 
Code.   If  the  Board  approves  the  project  then  it  must  order  that 
it  be  submitted  to  the  electorate  for  approval.   If  the  Board 
does  not  give  its  approval  to  the  project  it  cannot  be  developed, 
constructed  or  acquired  and  the  provisions  of  Section  1  of 
Article  XXXIV  would  have  no  application  as  this  section  in  legal 
effect  merely  provides  for  a  referendum  by  the  electorate  on  the 
prior  approval  of  the  legislative  body  as  above  pointed  out. 

Assuming  the  Board's  approval  of  a  proposed  project  the 
order  of  submission  could  be  by  ordinance  or  resolution  and  the 
proposal  could  be  submitted  at  a  special  election  called  for  that 
purpose  or  at  any  general  or  special  election  (Section  1,  Article 
XXXIV;  Section  22807  Election  Code;  18  AGO  103.) 

There  are  no  time  limitations  expressed  in  Section  34313 
of  the  Health  and  Safety  Code  or  in  Section  1  of  Article  XXXIV  of 
the  Constitution,  requiring  legislative  and  electorate  approval 
of  low  rent  housing  projects,  respectively,  and  the  only  time 
element  that  would  be  involved  legally  would  relate  to  the  notice 
requirement  for  the  particular  election  at  which  the  proposition 
is  to  be  submitted  but  more  significantly  and  as  a  practical 
matter  to  the  date  fixed  by  the  Registrar  of  Voters  as  the  last 
date  for  submission  of  proposals  to  him  for  inclusion  on  the 
ballot  at  the  said  election. 

The  form  and  content  of  the  ballot  proposal  would 
necessarily  depend  upon  the  nature  of  the  project  submitted  to 
the  Board  for  its  approval.   At  the  time  a  proposed  low  renthousLng 
project  is  submitted  to  the  Board  for  its  consideration  I  shall 
be  pleased  to  prepare  the  form  and  wording  of  the  proposal  which 
must  be  placed  on  the  ballot  if  the  Board  approves  the  proposed 
project. 

You  are  thus  advised. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 


TJB 
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OCTOBER  2,  1962 


Ellis  D.  Sox,  M.  D. 
Director  of  Public  Health 
101  Grove  Street 
San  Francisco  2,  California 

Subject:  City's  Liability  To  Riders  In 
Emergency  Hospital  Ambulances. 

Dear  Dr.  Sox: 

Your  letter  of  June  26  states  that  members  of  the  Press 
have  on  occasion  ridden  to  the  scene  of  accidents  in  emergency 
hospital  ambulances  and  that  you  have  issued  orders  that  no  persons 
except  authorized  employees  of  the  Health  Department  be  permitted 
to  ride  ambulances  to  the  scenes  of  accidents,  and  that  on  the 
return  trip  only  such  employees  and  the  injured  and  their  families, 
or  others  associated  with  them,  be  permitted  to  ride. 

Your  letter  states  that  one  of  the  reasons  for  this 
policy  and  order  is  the  possibility  of  the  City's  liability  should 
the  ambulance  be  involved  in  an  accident.   You  asked  me  to  advise 
you  whether  liability  would  exist  on  the  City's  part  towards  a 
member  of  the  Press,  or  similar  persons,  under  such  circumstances. 

Section  17158  of  the  Vehicle  Code  reads  as  follows: 

"No  person  riding  in  or  occupying  a  vehicle 
owned  by  him  and  driven  by  another  person  with 
his  permission  and  no  person  who  as  a  guest  accepts 
a  ride  in  any  vehicle  upon  a  highway  without  giving 
compensation  for  such  ride,  nor  any  other  person, 
has  any  right  of  action  for  civil  damages  against 
the  driver  of  the  vehicle  or  against  any  other 
person  legally  liable  for  the  conduct  of  the 
driver  on  account  of  personal  injury  to  or  the 
death  of  the  owner  or  guest  during  the  ride, 
unless  the  plaintiff  in  any  such  action  establishes 
that  the  injury  or  death  proximately  resulted  from 
the  intoxication  or  willful  misconduct  of  the 
driver." 
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It  is  my  opinion  that  the  persons  mentioned  in  your  letter, 
to  wit,  members  of  the  Press  and  other  unauthorized  persons,  would 
be  guests  within  the  meaning  of  Vehicle  Code  §  17158,  commonly  re- 
ferred to  as  the  "guest  law."  The  City  therefore  would  not  be 
legally  liable  unless  the  plaintiff  established  that  the  injury  or 
death  proximately  resulted  from  the  "intoxication"  or  "willful 
misconduct"  of  the  driver  of  the  emergency  vehicle. 

Willful  misconduct,  within  the  meaning  of  the  guest  law, 
has  been  defined  as  the  intentional  doing  or  failing  to  do  an  act 
in  the  operation  of  a  motor  vehicle  either  with  knowledge  that 
serious  injury  to  the  guest  will  probably  result  or  with  wanton 
and  reckless  disregard  of  the  possible  consequences.  (Meek  v. 
Fowler,  3  Cal.  2d  420;   Weber  v.  Finyan,  9  Cal.  2d  226;  West  v. 
City  of  San  Diego,  54  Cal.  2d  469.) 

There  may  be  other  persons  who  may  be  considered  as 
"giving  compensation  for  the  ride"  and  hence  not  "guests"  within 
the  meaning  of  the  "guest  law"  and  to  whom  the  City  would  be  liable 
by  reason  of  the  ordinary  negligence  of  the  driver  of  the  emergency 
vehicle.  The  courts  have  held  that  where  the  rider  confers  some 
special  tangible  benefit  on  the  driver  or  his  principal  which  is 
the  motivating  influence  for  furnishing  the  transportation,  com- 
pensation may  be  said  to  have  been  given  for  the  ride.  (Crawford  v. 
Foster,  110  C.A.  81;  McCann  v.  Hoffman,  9  Cal.  2d  279.)   Whether 
compensation  for  the  ride  has  been  rendered  would  depend  upon  the 
specific  circumstances  of  the  particular  case  and,  thus,  would  be 
impossible  to  determine  without  a  specific  example  in  mind. 

In  specific  answer  to  your  question,  liability  of  the  City 
may  exist  when  other  than  City  employees  ride  in  emergency  ambu- 
lances.  Your  general  policy  and  order  prohibiting  unauthorized 
persons  from  riding  in  ambulances  does  tend  to  prevent  liability 
from  attaching  to  the  City. 

You  are  thus  advised. 

Very  truly  yours, 


THOMAS   M.    O'CONNOR 
City  Attorney 


MCK/GEB 


LETTER  NO.  62-10 


October  3,  1?62 


Mr.  Harry  D.  Ross 

Controller 

109  City  Hall 

San  Francisco  2,  California 


Dear  Sir: 


This  is  in  response  to  your  letter  of  July  6, 
1962,   wherein  you  advise  that  the  State  Department  of 
Mental  Hygiene  has  billed  the  City  and  County  of  San 
Francisco  for  custodial  care  of  a  prisoner  who,  while 
under  sentence  at  the  County  Jail,  was  committed  by  the 
Superior  Court  to  the  Atascadero  State  Hospital.   The 
Stace  contends  that  the  City  and  County  is  liable  for 
such  charge  under  Penal  Code  Section  4011.   You  request 
my  advice  as  to  whether  you  may  legally  pay  this  claim 
under  Penal  Code  Section  '+011  or,  if  not,  whether  or  not 
any  other  statute  or  statutes  apply. 

Penal  Code  Section  4011  reads  as  follows: 

"§4011.   Removal  of  prisoners;  fire;  hospitalization; 
guarding  removed  prisoners;  cost  of  medical 
treatment;  authority  of  prisoner  to  provide 
medical  care  and  treatment  at  own  expense 

"(a)  When  a  county  jail  or  building  contiguous  to 
it  is  on  fire,  and  there  is  reason  to  apprehend  that 
the  prisioners  may  be  injured  or  endangered,  the 
sheriff  or  Jailer  must  remove  them  to  a  safe  and  con- 
venient place,  and  there  confine  them  as  long  as  it 
may  be  necessary  to  avoid  the  danger. 

"(b)  When  it  is  made  to  appear  to  a  judge  of  the 
superior  court  by  affidavit  of  the  sheriff  or  district 
attorney  and  oral  testimony  that  a  prisoner  confined 
in  any  city  or  county  Jail  requires  medical  or  surgical 
treatment  necessitating  hospitalization,  which  treat- 
ment cannot  be  furnished  or  supplied  at  said  city  or 
county  jail,  the  court  in  its  discretion  may  order  the 
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the  removal  of  such  person  oi  persons  from  said  city 
or  county  jail  to  the  county  hospital  in  said  county; 
provided,  if  there  is  no  county  hospital  in  said  county, 
then  to  any  hospital  designated  by  said  court;  and  it 
shall  be  the  duty  of  the  sheriff  to  maintain  the  nec- 
essary guards  for  the  safekeeping  of  such  prisoner,  the 
expense  of  which  shall  be  a  charge  against  the  county. 

"(c)  The  cost  of  such  medical  services  and  such 
hospital  care  and  treatment  shall  be  charged  against 
the  county  subject  to  subsections  (d)  and  (e),  in  the 
case  of  a  prisoner  in  or  taken  from  the  county  jail, 
or  against  the  city  in  the  case  of  a  prisoner  in  or 
taken  from  the  city  jaxl,  and  the  city  or  county  may 
recover  the  same  by  appropriate  action  from  the  person 
so  served  or  cared  for,  or  any  person  or  agency  res- 
ponsible for  his  care  and  maintenance.   If  the  prisoner 
is  in  the  county  jail  under  contract  with  a  city  or 
under  some  other  arrangement  with  the  city  to  keep  the 
cxty  prisoner  In  the  county  Jail,  then  the  city  shall 
be  charged,  subject  to  subsections  (d)  and  (e),  for 
the  prisoner's  care  and  maintenance  with  the  same 
right  of  recovery  against  any  responsible  person  or 
any  other  agency. 

"(d)  When  such  prisoner  is  poor  and  indigent  the  cost 
of  such  medical  services  and  such  hospital  care  and 
treatment  shall,  in  the  case  of  persons  removed  from 
the  city  jail  be  paid  out  of  the  general  fund  of  such 
city,  and  in  the  case  of  persons  removed  from  the 
county  jail  to  a  hospital  other  than  a  county  hospital, 
such  cost  shall  be  paid  out  of  the  general  fund  of  such 
county  or  city  and  county.   In  the  case  of  city  Jail 
prisoners  removed  to  the  county  hospital,  the  cost  of 
such  hospital  care  and  treatment  to  be  paid  by  the  city 
to  the  county,  shall  be  the  rate  per  day  fixed  by  the 
board  of  supervisors  of  such  county.  The  said  board 
of  supervisors  may,  but  need  not,  fix  different  rates 
for  different  classes  of  patients,  or  for  different 
wards,  and  any  and  all  such  rates  may  be  changed  by 
the  said  board  of  supervisors  at  any  time,  but  shall 
at  all  times  approximate  as  nearly  as  may  be,  the 
average  actual  cost  to  the  county  of  such  hospital  care 
and  treatment  either  in  such  wards  or  for  such  classes 
of  patients  or  otherwise. 

"(e)   In  the  event  such  prisoner  is  financially  able 
to  pay  for  his  care,  support  and  maintenance,  the  medical 
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superintendent  of  said  hospital  other  than  a  county 
hospital  may,  with  the  approval  of  said  Judge  of  the 
superior  court,  enter  into  a  special  agreement  with 
such  person,  or  with  his  relatives  or  friends,  for 
his  care,  support,  maintenance  and  other  hospital 
expenses. 

"Any  prisoner  may  decline  such  care  or  treatment 
and  provide  other  care  and  treatment  for  himself  at 
his  own  expense." 

The  language  of  Penal  Code  Section  4011  Imposes  liabil- 
ity upon  a  county  for  medical  services,  hospital  care  and 
treatment  rendered  a  county  jail  prisoner  only  in  a  case  where 
there  is  no  county  hospital  in  said  county.   In  view  of  the 
fact  that  the  City  and  County  of  San  Francisco  has  such  a  county 
hospital  (San  Francisco  General  Hospital),  Penal  Code  Section 
4011  would  not  support  a  charge  assessed  against  the  City  and 
County  for  the  cost  of  care  rendered  a  prisoner  in  another 
hospital.   It  Is  well  established  that  a  county  cannot  be 
charged  with  a  liability  unless  it  is  one  authorized  by  law. 
(13  Cal.  Jur.  2d  423,  Mattlngly  v.  Nichols,  133  Cal.  332; 
Irvin  v.  County  of  Yuba,  109  Cal.  b«b.j 

In  view  of  the  inapplicability  of  Penal  Code  Section 
4011  In  this  case,  and  as  suggested  in  your  request,  I  have 
examined  other  provisions  of  state  law  relating  to  county 
charges,  but  I  have  been  unable  to  find  any  statutory  basis 
for  a  county  charge  in  the  present  Instance. 

Accordingly,  it  is  my  opinion  and  you  are  so  advised, 
that  the  City  and  County  cannot  pay  the  claim  of  the  State  for 
the  cost  of  custodial  care  of  a  county  Jail  prisoner  committed 
to  a  State  mental  institution  by  the  Superior  Court. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 


JJS/GEB 


LETTER  NO.  62-11 


November  30,  1962 


Mr.  Reuben  H.  Owens 
Director  of  Public  Works 
260  City  Hall 
San  Francisco  2,  California 

Subject:   Automatic  Sprinklers  in  Garbage  and 
Trash  Chutes  in  One  and  Two -family 
Dwellings 

Dear  Sir: 

This  refers  to  your  request  for  opinion  whether  the  ex- 
emption granted  under  Section  4007.19  of  the  San  Francisco  Building 
Code  as  amended  in  July  1962  can  be  construed  to  apply  to  existing 
one  and  two -family  dwellings.   Sections  4007  and  4007.19  are  as 
follows: 

"Sec.  4007.   Automatic  sprinklers:  where  required. 
Standard  automatic  sprinklers  shall  be  installed  as  re- 
quired  in  this  Code  in  the  places  listed  in  Sections 
4007.1  through  4007.21.   .  .  . 

"Sec.  4007.19.   In  all  garbage,  trash  and  laundry 
chutes  except  in  one  (1)  and  two  (2)  family  dwellings." 
(Underlining  added.) 


vides: 


Section  1606  of  the  Housing  Code  enacted  in  1958  pro- 

" Automatic  sprinklers.   Standard  automatic  sprin- 
kler s~^hlilT~^e-TnTEalTed— Tn :   1.   All  garbage  and  trash 
chutes.   2.   All  laundry  chutes  except  for  dwellings. 
3.   All  garbage,  trash  and  soiled  linen  rooms  or  com- 
partments. " 

The  Building  Code  applies  to  new  construction  (Sections  2  and  103) 
Section  4007.19  is  in  clear  conflict  with  Section  1606  of  the  Hous 
ing  Code  in  so  far  as  it  relates  to  new  construction. 
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Mr.  Reuben  H.  Owens 
Director  of  Public  Works 
November  30,  1962 

The  Housing  Code  has  three  applications.   Under  the 
provisions  of  Section  2  of  the  enacting  ordinance  of  the  code, 
it  applies  to  new  construction  and  to  existing  buildings  found 
to  be  substandard.   Under  the  provisions  of  Section  1801,  cer- 
tain sections,  including  the  one  involved  here,  are  made  to 
apply  to  existing  buildings  whether  or  not  they  are  substandard. 

In  so  far  as  Section  1606  relates  to  existing  dwell- 
ings, Section  4007.19  is  not  necessarily  in  conflict  with  the 
provisions  of  Section  1606  when  Section  1606  is  read  in  connec- 
tion with  Section  1801.   There  may  be  valid  reasons  why  such 
requirements  should  be  retained  as  to  existing  buildings. 

As  stated  in  Penziner  v.  West  American  Finance  Co., 
10  Cal.  2d  160,  at  page  176: 

"The  presumption  is  against  repeals  by  implica- 
tion, especially  where  the  prior  act  has  been  gener- 
ally understood  and  acted  upon.   To  overcome  the 
presumption  the  two  acts  must  be  irreconcilable, 
clearly  repugnant,  and  so  inconsistent  that  the  two 
cannot  have  concurrent  operation.   The  courts  are 
bound,  if  possible,  to  maintain  the  integrity  of 
both  statutes  if  the  two  may  stand  together.  Where 
a  modification  will  suffice,  a  repeal  will  not  be 
presumed.   (Citing  cases)" 

A  review  of  the  legislation  shows  a  clear  inconsis- 
tency between  Section  4007.19  and  Section  1606  as  to  new  con- 
struction and  Section  lo06  of  the  Housing  Code  should  be 
considered  as  non-operative  or  repealed  in  so  far  as  new  con- 
struction is  concerned.   However,  there  is  no  such  clear 
inconsistency  shown  as  to  existing  dwellings.   While  the  intent 
may  have  been  to  eliminate  the  requirement  as  to  existing 
dwellings,  it  must  be  derived  from  the  language  of  the  ordin- 
ances.  If  you  wish  to  exempt  existing  one  and  two-family 
dwellings  from  the  automatic  sprinkler  requirement  clarifying 
legislation  should  be  submitted  to  the  Board  of  Supervisors. 
This  office  will  be  glad  to  assist  in  the  preparation  of  such 
legislation. 

Very  truly  yours, 

THOMAS  M.  O'CONNOR 
City  Attorney 

RAK 


' 


LETTER  NO.  62-12 
December  10,  1962 


Board  of  Supervisors 

235  City  Hall 

San  Francisco  2,  California 

Attention:   Miss  L.  M.  Senter 

Acting  Clerk  of  the  Board 

Gentlemen: 

In  your  letter  of  December  3,  1962  you  ask  if,  In  my 
opinion,  the  Chief  Administrative  Officer  of  the  City  and  County 
of  San  Francisco  can  serve  as  a  director  of  the  Golden  Gate  Bridge 
and  Highway  District. 

Your  question  involves  a  consideration  of  the  law  relat- 
ing to  the  holding  of  more  than  one  public  office  by  the  same 
person. 

The  Chief  Administrative  Officer,  as  an  officer  of  the 
City  and  County  of  San  Francisco  (Charter,  Section  4)  is  subject 
to  the  prohibitions  contained  in  the  Charter  against  outside 
employment  or  other  practices  by  officers  and  employees  of  the 
City  and  County  of  San  Francisco. 

In  this  respect,  Section  142  of  the  Charter  of  the  City 
and  County  of  San  Francisco  provides,  in  part,  as  follows: 

"...  Any  person  holding  a  salaried  office  under 
the  city  and  county,  whether  by  election  or  appoint- 
ment, who  shall,  during  his  term  of  office,  hold 
or  retain  any  other  salaried  office  under  the 
government  of  the  United  States,  or  of  this  state, 
or  who  shall  hold  any  other  salaried  office  connected 
with  the  government  of  the  city  and  county,  or  who 
shall  become  a  member  of  the  legislature,  shall  be 
deemed  to  have  thereby  vacated  the  office  held  by 
him  under  the  city  and  county." 

Members  of  the  board  of  directors  of  a  bridge  district 
receive  the  sum  of  $2^.00  for  attending  each  meeting  of  the  board 
and  each  committee  meeting  on  different  days,  and  necessary  travel- 
ing expenses  Incurred  in  the  performance  of  their  duties.   (Streets 
and  Highways  Code,  Section  27149. ) 
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My  predecessor,  in  Opinion  No.  299,  dated  December  4, 
1950,  held  that  compensation  paid  for  particular  services  rendered 
at  irregular  and  uncertain  periods  is  a  "fee"  and  not  a  "salary" 
as  that  term  is  used  in  Charter  Section  142.   I  concur  in  that 
holding,  and  in  the  present  instance,  it  is  my  opinion  that  the 
compensation  received  by  a  director  of  a  bridge  district  is  not 
a  "salary"  as  that  term  is  used  in  Section  142,  and,  accordingly, 
the  provisions  of  Section  142  would  not  prohibit  the  Chief 
Administrative  Officer  serving  as  a  director  of  the  Golden  Gate 
Bridge  and  Highway  District. 

Under  the  common-law  doctrine  of  incompatibility  it  is 
the  rule  that  incompatible  public  offices  cannot  be  held  by  the 
same  person  at  the  same  time,  and  that  the  acceptance  of  an 
incompatible  public  officer  per  se  terminates  the  first  or  pre- 
vious office  as  effectively  as  resignation.   (People  ex  rel. 
Chapman  v.  Rapsey,  16  Cal.  2d  636. ) 

In  People  v.  Rapsey,  supra,  the  court  set  forth  guidelines 
to  be  followed  in  determining  if  incompatibility  exists  in  any 
particular  case  as  follows:   (16  Cal.  2d  636,  641-642.) 

"'Two  offices  are  said  to  be  incompatible 
when  the  holder  cannot  In  every  instance  dis- 
charge the  duties  of  each.   Incompatibility  arises, 
therefore,  from  the  nature  of  the  duties  of  the 
offices,  when  there  is  an  inconsistency  in  the 
functions  of  the  two,  when  the  functions  of  the 
two  are  Inherently  inconsistent  or  repugnant,  as 
where  antagonism  would  result  in  the  attempt  by 
one  person  to  discharge  the  duties  of  both  offices, 
or  where  the  nature  and  duties  of  the  two  offices 
are  such  as  to  render  it  improper  from  considera- 
tions of  public  policy  for  one  person  to  retain 
both.   The  true  test  Is  whether  the  two  offices 
are  incompatible  In  their  natures,  in  the  rights, 
duties  or  obligations  connected  with  or  flowing 
from  the"mT   In  4b  Corpus  Juris  941,  It  is  said: 

"'At  common  law  the  holding  of  one  office,  does  not 
of  Itself  disqualify  the  incumbent  from  holding  another 
office  at  the  same  time,  provided  there  Is  no  Incon- 
sistency in  the  functions  of  the  two  offices  In  question. 
But  where  the  functions  of  two  offices  are  inconsistent, 
they  are  regarded  as  Incompatible.  The  inconsistency, 
which  at  common  law  makes  offices  incompatible,  does 
not  consist  in  the  physical  Impossibility  to  discharge 


. 
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the  duties  of  both  offices,  but  lies  rather  in  a 
conflict  of  interest,  as  where  one  is  subordinate 
to  the  other  and  subject  in  some  degree  to  the 
supervisory  power  of  its  incumbent,  or  where 
the  Incumbent  of  one  of  the  offices  has  the  power 
to  remove  the  incumbent  of  the  other  or  to  audit 
the  accounts  of  the  other. »"  (Emphasis  added.) 

In  People  ex  rel,  Bagshaw  v.  Thompson,  55  Cal.  App.  2d 
147,  the  court  enunciated  the  rule  that  in  determining  incom- 
patibility, the  permanency  of  the  position,  the  power  granted 
and  the  functions  actually  performed  should  be  considered.   In 
this  case  it  was  held  that  the  offices  of  director  of  the  Golden 
Gate  Bridge  and  Highway  District  and  supervisor  of  the  County  of 
Marin  were  Incompatible  in  the  matter  of  fixing  tax  rates  and 
the  disposition  of  the  money  so  procured. 

In  People  ex  rel.  Kraemer  v.  Bagshaw,  55  Cal.  App.  2d 
155 >    it  was  held  that  the  duties  of  city  councilman  are  incom- 
patible with  the  duties  of  county  supervisor  of  the  county  within 
which  the  city  is  located  in  that  each  body  had  the  power  to 
audit  the  accounts  of  the  other. 

As  the  title  of  the  office  implies,  the  Chief  Adminis- 
trative Officer  of  the  City  and  County  of  San  Francisco  is  an 
administrative  or  managerial  office  and  it  is  his  duty  to  exercise 
supervision  and  control  over  the  departments  placed  under  his 
jurisdiction  by  the  Charter.   (Charter,  Sec.  60)  Among  the 
departments  under  his  supervision  are  the  Department  of  Public 
Health,  the  Purchasing  Department,  the  Real  Estate  Department, 
the  Department  of  Public  Works  and  the  Department  of  Electricity. 
(Charter,  Sec.  6l)  He  has  power  to  prescribe  general  rules  and 
regulations  for  the  administrative  service  under  his  control;  to 
have  a  voice  but  no  vote  in  the  board  of  supervisors,  with  the 
right  to  report  on  or  to  discuss  any  matter  before  the  said  board 
concerning  the  affairs  of  the  departments  in  his  charge;  to  make 
such  recommendations  and  propose  such  measures  to  the  mayor,  the 
board  of  supervisors,  or  committees  thereof,  concerning  the  affairs 
of  the  city  and  county  in  his  charge  as  he  may  deem  necessary;  to 
coordinate  the  functioning  of  the  several  departments  of  the  city 
and  county  charged  with  powers  and  duties  relating  to  control  of 
traffic;  and  to  provide  for  the  budgeting  and  control  of  publicity 
and  advertising  expenditures  of  the  city  and  county.   (Charter, 
Sec.  60) 
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The  board  of  directors  of  the  Golden  Gate  Bridge  and 
Highway  District  is  the  governing  body  of  the  district  and  Is 
empowered  to  outline  rules  of  policy,  approve  plans  and  vote 
and  withhold  appropriations  to  carry  said  plans  Into  effect. 
(Streets  and  Highways  Code,  Sec.  27140)  The  powers  of  the 
district  are  vested  in  the  board  (Streets  and  Highways  Code, 
Sec.  27160)  and  include  the  following: 

the  power  to  acquire,  use  and  dispose  of  property  by 
gift,  purchase,  condemnation  or  lease;  (Streets  and  Highways 
Code,  Sees.  27163-27166) 

the  power  to  borrow  money  or  incur  indebtedness  and 
issue  bonds;  (Streets  and  Highways  Code,  Sec.  27167) 

the  power  to  have  taxes  levied  and  collected; 
(Streets  and  Highways  Code,  Sec.  27169) 

the  power  to  make  contracts  and  to  establish  rules 
and  regulations  as  to  the  use  of  its  property  by  the  public; 
(Streets  and  Highways  Code,  Sees.  27170,  27171) 

the  power  to  do  all  things  necessary  for  the  complete 
exercise  of  the  powers  described  in  the  act.   (Streets  and 
Highways  Code,  Sec.  27172) 

A  review  of  the  foregoing  reveals  that  there  is  no  basic 
inconsistency  in  the  nature  of  the  two  offices.  The  office  of 
Chief  Administrative  Officer  is  administrative,  executive  or 
managerial  in  nature;  the  office  of  the  Golden  Gate  Bridge  and 
Highway  District  director  is  legislative  in  nature.  The  bridge 
district's  executive  officer  is  the  general  manager  who  Is 
appointed  by  the  board  of  directors  (Streets  and  Highway  Code, 
Sec.  27150)  and  whose  duties  correspond  to  the  duties  of  the 
Chief  Administrative  Officer  of  the  City  and  County  of  San 
Francisco  (Streets  and  Highways  Code,  Sec.  27151).   Further, 
any  director  of  the  district  is  ineligible  for  appointment  to 
the  office  of  general  manager  of  the  district.   (Streets  and 
Highways  Code,  Sec.  27150) 

In  People  ex  rel.  Bap;shaw  v.  Thompson,  supra,  the  court, 
in  discussing  the  relationship  between  the  airectors  and  the 
counties,  stated:   (55  Cal.  App.  2d  147  at  152) 
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"...  Generally  speaking,  the  directors  are  the  agents 
of  the  county  from  which  they  are  appointed,  and  the 
persons  through  whom  the  county  acts  in  the  affairs  of 
the  district.  ...  In  all  district  matters  the  county 
acts  through  its  Board  of  Supervisors,  and  it  is  to  the 
Board  of  Supervisors  of  his  county  that  each  director 
is  held  responsible  by  the  terms  of  the  Act." 

The  duties  and  obligations  of  the  office  of  Chief 
Administrative  Officer  concern  the  operation  of  those  adminis- 
trative departments  of  the  City  and  County  of  San  Francisco  which 
are  placed  under  his  charge  by  the  Charter  of  the  City  and  County 
of  San  Francisco  and  he  is  responsible  to  the  mayor  and  the  board 
of  supervisors  therefor.   (Charter,  Sec.  60. )  The  duties  and 
obligations  of  the  bridge  director  are  to  represent  the  county 
from  which  he  is  appointed  and  it  is  to  the  board  of  supervisors 
of  his  county  that  he  is  responsible.   (People  ex  rel.  Bagshaw  v. 
Thompson,  supra. ) 

The  Chief  Administrative  Officer  is  not  subordinate  to 
a  director  of  the  Golden  Gate  Bridge  and  Highway  District  nor  is 
a  bridge  director  subordinate  to  the  Chief  Administrative  Officer 
of  the  City  and  County  of  San  Francisco.   Neither  office  exercises 
supervisory  power  over  the  other.   The  holders  of  the  offices  of 
Chief  Administrative  Officer  and  bridge  director  do  not  have  the 
power  to  remove  each  other  or  audit  the  accounts  of  each  other. 
Hence,  under  the  basic  principles  set  forth  hereinabove,  there  is, 
in  my  opinion,  no  inherent  incompatibility  in  the  offices  of  Chief 
Administrative  Officer  of  the  City  and  County  of  San  Francisco  and 
director  of  the  Golden  Gate  Bridge  and  Highway  District. 

However,  as  pointed  out  hereinabove,  the  courts  have  not 
laid  down  a  clear  and  comprehensive  rule  concerning  what  constitutes 
incompatibility  of  office,  although  they  have  mentioned  certain 
tests  to  be  applied  to  the  facts  of  cases  as  they  arise.   (People 
ex  rel.  Chapman  v.  Rapsey,  supra. )  Each  case  must  be  determined 
upon  its  particular  facts  and  no  court  decision  has  as  yet  involved 
the  factual  situation  Involved  herein.   Since  the  acceptance  of 
the  second  office  automatically  terminates  the  first  if  a  court 
were  to  find  the  offices  incompatible,  both  the  Chief  Administrative 
Officer  and  the  Board  should  weigh  this  factor  carefully  in  con- 
sidering the  proposed  appointment. 

You  are  thus  advised. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 

JJS 
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December   12,    1962 


Supervisor  James   L.    Hal ley 

235  City   Hall 

San  Francisco  2,  California 

Dear  Supervisor  Halley: 

In  your  letter  of  November  28,  1962,  you  submitted  certain 
questions  regarding  the  agreement  of  June  23,  1962,  between  the  San 
Francisco  Bay  Area  Rapid  Transit  District  and  the  City  and  County 
of  San  Francisco.   This  agreement  was  entered  into  between  the 
District  and  the  City  and  County  pursuant  to  the  exercise  of  the 
contractual  powers  of  the  District  (Cal.  Public  Utilities  Code 
Sections  28970  and  28971)  to  the  Joint  Exercise  of  Powers  Act  (Ch.  5, 
Title  1,  Div.  7,  Cal.  Govt.  Code)  and  pursuant  to  Public  Utilities 
Code,  Section  29037  (the  San  Francisco  Bay  Area  Rapid  Transit 
District  Act),  providing  for  consent  by  a  municipality  to  interfer- 
ence with  local  transit  facilities,  upon  terms  agreed  to  by  it. 

In  the  provisions  of  the  subject  agreement  the  City  and 
County  consents  to  interference  with  the  transit  facilities  of  the 
Municipal  Railway  in  order  to  allow  construction  of  subways  by  the 
District  and  it  is  further  provided  that  the  District  shall  pay  the 
cost,  exclusive  of  betterment  and  with  credit  for  salvage  value,  of 
removal,  reconstruction  or  relocation  of  City  and  County  facilities 
required  in  connection  with  subway  construction.  "Facilities"  is 
defined  so  as  to  include  not  only  Municipal  Railway  facilities  but 
also  those  facilities  in  the  streets  affected,  owned  or  operated  by 
all  other  city  departments  and  public  agencies.   Further  provisions 
of  the  agreement  set  forth  the  conditions  for  payment  of  the  cost 
for  such  removal,  reconstruction  or  relocation  of  facilities.   A 
further  provision  of  the  agreement  (Section  9  thereof)  provides  for 
payment  by  the  District  of  additional  costs  occasioned  by  the 
necessity  of  providing  substituted  transit  service  made  necessary 
by  the  interruption  of  normal  operations. 

The  two  questions  which  you  have  asked  regarding  the  sub- 
ject agreement  will  be  separately  considered: 
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1.  Can  the  agreement  between  the  City  and  County  of  San 
Francisco  and  the  San  Francisco  Bay  Area  Rapid  Transit  District  for 
the  relocation  of  Municipal  Railway  and  other  facilities  in  connec- 
tion with  the  proposed  rapid  transit  subways  be  amended? 

The  answer  to  this  question  is  "Yes,"  to  the  extent  that 
said  agreement  may  be  amended  by  mutual  consent  of  both  parties 
thereto. 

The  provisions  of  the  San  Francisco  Bay  Area  Rapid  Transit 
District  Act  (California  Public  Utilities  Code,  Sections  28500 
through  29757)  do  not  prevent  amendment  of  the  subject  agreement. 
The  Rapid  Transit  District,  pursuant  to  Public  Utilities  Code  Sec- 
tions 28970  and  28971,  is  granted  a  continuing  contractual  power 
broad  enough  to  include  both  the  power  to  make  the  subject  agreement 
and,  as  a  corollary  thereto,  the  power  to  modify  same.   Likewise, 
the  City  and  County  of  San  Francisco,  in  its  status  as  a  chartered 
municipality  and  pursuant  to  its  Charter  provisions  (see  Charter 
Sections  2,  9  and  121)  possesses  similar  contractual  powers. 

The  law  in  California  sustains  the  power  of  a  municipal 
corporation  to  revise  or  modify,  by  mutual  consent  with  the  opposite 
party,  those  agreements  which  it  has  the  power  to  make.   Civil  Code, 
Section  1698,  states  the  general  rule  of  law  regarding  amendment 
of  contracts:   "§1698.   A  contract  in  writing  may  be  altered  by  a 
contract  in  writing,  or  by  an  executed  oral  agreement,  and  not 
otherwise." 

It  has  been  held  specifically  that  a  city  possesses  "the 
same  authority  to  amend  or  change  a  contract  within  the  proper 
scope  of  its  powers  as  an  individual."   (Poland  v.  Clark,  143  Cal. 
176,  179.)   Also,  see:   Blotter  v.  Farrell,  42  C.  2d  804,  811, 
270  P.  2d  481  (concerning  the  analogous  power  to  amend  or  repeal 
ordinances);   McConoughey  v.  Jackson,  101  C.  265,  269. 

For  the  above  reason,  the  agreement  in  question,  insofar 
as  its  subject  matter  is  concerned,  is  subject  to  amendment  by  the 
mutual  consent  of  both  the  City  and  County  and  the  Bay  Area  Rapid 
Transit  District. 

2.  May  amendments  to  the  subject  agreement  be  prepared  so 
as  to  provide  that  the  agreement  shall  be  irrevocably  binding  upon 
the  parties  and  not  subject  to  modification  by  amendment  thereto? 

In  my  opinion,  such  an  amendment  would  not  be  legally 
effective  and  would  not  prevent  modification  of  the  agreement 
in  question  by  mutual  consent  of  the  parties. 
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The  case  of  Blotter  v.  Farrell,  supra,   holds  that  a  munici- 
pal corporation  may  not  abridge  its  future  legislative  powers  under 
the  guise  of  purportedly  irrevocable  legislative  action. 

'"It  is  patently  obvious  that  the  effectiveness  of  any 
legislative  body  would  be  entirely  destroyed  if  the 
power  to  amend  or  repeal  its  legislative  acts  were 
taken  away  from  it.  .  .  .  The  power  of  repeal  extends, 
generally  speaking,  to  all  ordinances.   Indeed,  a 
municipal  corporation  cannot  abridge  its  own  legis- 
lative powers  by  the  passage  of  irrevocable  ordinances. 
.  .  .  Accordingly,  in  the  absence  of  a  valid  provision 
to  the  contrary,  a  municipal  council  or  assembly,  hav- 
ing the  power  to  legislate  on,  or  exercise  discretionary 
or  regulatory  authority  over,  any  given  subject  may  exer- 
cise that  power  at  will  by  enacting  or  repealing  an  ordi- 
nance in  relation  to  the  subject.'   (McQuillin,  Municipal 
Corporations,  3rd  ed.,  vol.  6,  §21.10.)" 

See:   County  of  San  Diego  v.  California  Water  &  Telephone 
Co. ,  30  C.  2d  817,  824;  Wills  v.  Los  Angeles,  209  C.  448,  451-2. 

While  the  above  principle  will  not  prevent  a  municipality 
or  other  public  body  from  entering  a  binding  contract  within  the 
scope  of  its  contractual  power  (City  of  Glendale  v.  Chapman,  108  C. 
2d  74,  84),  It  does  prevent  purportedly  "irrevocable"  official 
action  and  would,  therefore,  preclude  any  attempt  to  restrain  the 
Board,  from  acting  at  a  future  date  to  approve  a  modification  of 
said  agreement  by  mutual  consent. 

Respectfully  submitted, 


THOMAS  M.  O'CONNOR 
City  Attorney 


RMD/BJW 
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December  14,  1962 


Board  of  Supervisors 
235  City  Hall 
San  Francisco  2 

Attention:  Miss  L.  M.  Senter 

Acting  Clerk  of  the  Board 

Subject:  Golden  Gate  Bridga  and  Highway  District — 
Controller  and  Chief  Administrative 
Officer  as  ex-officio  members  of  Board 
of  Directors 

Dear  Miss  Senter: 

This  is  in  response  to  your  letter  of  December  12,  1962, 
wherein  you  ask  if  the  concluding  paragraph  of  my  letter  of 
December  10,  1962  (Letter  Opinion  No.  62-12)  might  be  avoided 
by  an  amendment  to  the  State  statute  which  set  up  the  Golden 
Gate  Bridge  and  Highway  District,  the  suggested  amendment  to 
provide  that  either  or  both  the  Chief  Administrative  Officer 
and  Controller  of  the  City  and  County  of  San  Francisco  be  ex- 
officio  members  of  the  Board  of  Directors  of  the  Bridge  and 
Highway  District. 

In  my  opinion,  legislation  such  as  proposed  in  your  letter 
could  be  drafted  so  as  to  overcome  the  common- law  doctrine  of 
incompatibility  upon  which  the  concluding  paragraph  of  my  letter 
of  December  10th  was  based.   However,  the  drafting  of  legislation 
in  the  specific  language  proposed  in  your  letter  raises  certain 
constitutional  questions  aside  from  the  question  of  incompati- 
bility. 

Limiting  the  proposed  legislation  to  specific  offices  of 
the  City  and  County  of  San  Francisco  and  providing  that  they  be 
ex-officio  directors  of  the  District  involves  a  consideration 
of  the  effect  of  the  following  constitutional  provisions: 
Article  I,  Section  11,  requiring  that  general  laws  be  uniform 
in  operation;  Article  IV,  Section  25,  subsections  28  and  33, 
prohibiting  the  passage  of  local  or  special  acts  creating  offices 
or  prescribing  the  powers  and  duties  of  officers  in  counties, 
cities,  or  cities  and  counties,  or  where  a  general  law  may  be 
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made  applicable;  and  Article  XX,  Section  16,  limiting  the  term  of 
offices  where  said  term  is  not  fixed  by  the  Constitution. 

However,  I  believe  that  it  would  be  possible  to  draft 
legislation  that  would  avoid  these  constitutional  problems 
without  sacrificing  the  over-all  result  you  are  seeking  in 
such  legislation.   If  ycu  so   desire,  I  would  be  pleased  to 
review  this  matter  further  and  draft  the  necessary  legislation 
for  your  consideration. 

Yours  very  truly, 


THOMAS  M.  O'CONNOR 
City  Attorney 


JJS 


•  ' 


;-...-■     '  ... 


■ 


■ 
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LETTER  NO.  62-15 


April  6,  1962 


Mr.  Robert  J.  Do Ian 

Clerk  of  the  Board  of  Supervisors 

235  City  Hall 

San  Francisco  2,  California 

Subject:  Hall  of  Justice;  Whether  Terms 
of  Bond  Issue  Require  Sale 

Dear  Mr.  Do Ian: 

In  your  April  5,  1962,  letter  you  propound  the  following 
question  from  the  Finance  Committee: 

"The  Committee  respectfully  requests  your  opinion 
by  next  Wednesday  as  to  whether  or  not  the  terms  of 
the  bond  issue  and  related  arguments  submitted  to  the 
electorate  require  sale  of  the  old  Hall  of  Justice 
property  rather  than  continued  use  for  city  and 
county  purposes." 

You  are  advised  that  neither  the  terms  of  the  bond  issue 
nor  the  proposal  submitted  to  the  electorate  contain  any  reference 
to  the  disposition  of  the  old  Hall  of  Justice  property.   The  only 
reference  to  the  subject  in  the  argument  to  the  voters  contemplates 
either  sale  or  city  use  of  the  property.   It  reads  as  follows: 

"The  new  building  will  save  annual  rentals  of 
$76,680  now  being  paid  for  private  building  quarters 
occupied  by  the  District  Attorney,  Public  Defender 
and  Adult  Probation  Office.   It  will  restore  to  the 
tax  rolls  or  for  city  use  properties  valued  by  the 
City  Real  Estate  Department  at  $317,500  after  present 
buildings  are  razed." 

You  are  therefore  advised  that  the  terms  of  the  bond 
issue  and  related  arguments  submitted  to  the  electorate  do  not 
require  sale  of  the  old  Hall  of  Justice  property  rather  than 
continued  use  for  city  and  county  purposes. 

Yours  very  truly, 

THOMAS  M.  O'CONNOR 
City  Attorney 
TJB 


LETTER  NO.  62-16 


April  23,  1962 


Mr.  Robert  J.  Do Ian 

Clerk  of  the  Board 

Board  of  Supervisors 

235  City  Hall 

San  Francisco  2,  California 


Re:   Moderate-Priced  Housing  - 

Prevention  of  Future  Speculation 


Dear  Sir: 


Your  letter  dated  April  17  has  been  received  in  which 
the  following  inquiry  is  made: 

"The  Board  of  Supervisors  at  its  meeting  of 
yesterday  had  for  consideration  a  proposed  resolu- 
tion entitled  'Requesting  Study  and  Report  on  (1) 
Use  of  Hunters  Point  Area  Substantially  for 
Moderate-priced  Private  Housing  and  (2;  Relocation 
of  Displaced  Hunters  Point  Residents.' 

"The  question  was  propounded  as  to  what 
covenants  could  be  required  of  a  purchaser  of  a 
moderate-priced  home  in  the  proposed  project  which 
would  prevent  future  speculation  in  property  values. 
It  was  stated  that  the  original  purchaser  relinquish- 
ing a  moderate-priced  home  would  be  required  to 
return  it  to  the  project  developer  and  that  the 
purchaser  would  only  be  entitled,  under  such 
circumstances,  to  whatever  equity  he  had  built  up 
during  his  tenure  of  title  thereto. 

"Will  you  please  advise  Supervisor  Halley  of 
the  extent  to  which  such  a  covenant  could  control 
proposed  moderate-priced  housing  to  protect  sub- 
sidies extended  to  effectuate  the  moderate  pricing." 

The  proposed  resolution  attached  to  your  letter  contem- 
plates that  the  Hunters  Point  area  will  be  devoted  substantially 
to  moderate-priced  private  housing  through  the  redevelopment 
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process.   Undoubtedly  that  land  would  thus  be  acquired  by  the 
Redevelopment  Agency  pursuant  to  a  redevelopment  plan,  conveyed  to 
a  redeveloper  for  the  purpose  of  constructing  moderate-priced 
housing,  and  then  transferred  by  some  means  to  private  individuals 
for  residential  use.   Section  107  of  the  Housing  Act  of  1949 
provides  as  follows: 

"Upon  approval  of  the  Administrator  and  subject 
to  such  conditions  as  he  may  determine  to  be  in  the 
public  interest,  any  real  property  held  as  part  of 
an  urban  renewal  project  may  be  made  available  to 
(1)  a  limited  dividend  corporation,  nonprofit  corpo- 
ration or  association,  cooperative,  or  public  body 
or  agency,  or  (2)  a  purchaser  who  would  be  eligible 
for  a  mortgage  insured  under  section  221  (d)  (4)  of 
the  National  Housing  Act,  for  purchase  at  fair  value 
for  use  by  such  purchaser  in  the  provision  of  new  or 
rehabilitated  rental  or  cooperative  housing  for 
occupancy  by  families  of  moderate  income." 

The  prevention  of  future  speculation  by  the  redeveloper 
in  land  values  can  be  prohibited  by  agreement  for  disposition  and 
deed  as  is  presently  done  by  the  Redevelopment  Agency  in  its  con- 
veyances to  redevelopers  who  are  required  to  develop  the  land  in 
accordance  with  the  redevelopment  plan  within  a  fixed  period  of 
time  pursuant  to  the  Federal  Housing  Act  of  1949  as  amended  and 
Regulations  of  the  Housing  and  Home  Finance  Administrator. 

The  prevention  of  future  speculation  by  individuals  to 
whom  such  property  is  later  assigned  or  conveyed,  however,  by  the 
redeveloper  is  not  generally  prohibited  by  such  laws  and  regula- 
tions and  may  be  quite  difficult  to  accomplish.  Problems 
immediately  arise  respecting  the  rule  against  perpetuities  and 
restrictions  against  alienation  of  land  which  will  require  careful 
investigation  in  connection  with  any  plan  ultimately  formulated. 

It  is  possible  that  such  property  may  be  leased  for  a 
term  of  years  or  agreements  used  requiring  the  purchaser  to  recon- 
vey  the  property  to  the  seller.   If  a  lease  is  used,  it  may  not 
exceed  the  length  of  time  permitted  by  the  provisions  of  Section 
718  of  the  Civil  Code.  A  contract  for  purchase  and  sale  of  realty 
may  reserve  to  the  seller  the  right  to  repurchase  it  at  a  fixed 
time.   Such  sale  is  not  opposed  to  public  policy.   Henley  v. 
Hotaling.  41  Cal.  22  (1871);  Davis  v.  Stewart.  31  C.A.  2d  574 
(1939). 
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Here  again,  however,  care  must  be  exercised  so  as  not  to 
violate  the  rules  respecting  restraints  on  alienation  and  against 
perpetuities.  Alamo  School  Dlst.  v.  Jones.  182  C.A.  2d  180  (1960). 

The  use  of  a  qualified  or  determinable  fee  which  expires 
automatically  upon  the  occurrence  of  a  stated  event  and  an  estate 
in  fee  subject  to  the  determination  upon  the  happening  of  a  condi- 
tion subsequent  which  may  be  divested  only  at  the  election  of  the 
person  entitled  to  take  advantage  of  the  condition  should  likewise 
be  considered. 

Until  a  definite  proposal  of  the  projected  plan  is 
presented,  however,  it  is  difficult  to  advise  you  with  definiteness 
on  the  law  respecting  your  inquiry.   It  is  therefore  suggested  that 
in  connection  with  the  exploration  of  the  possible  use  of  the 
Hunters  Point  area  for  housing  in  moderate-priced  private  housing 
brackets  that  the  legal  problem  presented  above  be  given  further 
attention. 

Yours  truly, 


THOMAS  M.  O'CONNOR 
City  Attorney 
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April  26,  1962 


Mr.  Robert  J.  Dolan 

Clerk  of  the  Board  of  Supervisors 

235  City  Hall 

San  Francisco  2,  California 


Subject:   Hall  of  Justice  Terms  and  Date  of  Sale 


Dear  Mr.  Dolan 


In  your  letter  of  April  25,  1962,  you  set  forth  three 
questions  propounded  by  Supervisor  Leo  Halley,  which  are  hereinafter 
answered  in  the  order  in  which  they  appear  in  your  letter. 

1.  In  enacting  the  ordinance  authorizing  the  sale  of  the  old 
Hall  of  Justice  on  May  1,  1962,  was  there  an  implied  cov- 
enant that  the  Board  would  dispose  of  the  property  to  the 
highest  responsible  bidder  In  accordance  with  the  appraisal 
value  as  of  that  date.  I  am  informed  that  the  right  was 
reserved  to  reject  any  and  all  bids. 

The  answer  to  this  question  is  no.   There  is  no  such  cov- 
enant implied  by  law.   The  fact  that  the  Board  of  Supervisors  has 
the  right  to  reject  all  bids  under  the  provisions  of  Section  92  of 
the  Charter  clearly  negatives  the  existence  of  such  a  covenant. 

2.  Should  the  property  appreciate  in  value  between  May  1  and 
the  actual  date  of  sale  of  the  old  Hall  of  Justice,  could 
the  City  require  the  bids  to  be  made  in  accordance  with 
an  increased  appraisal  value  as  of  the  latter  date,  or 
would  the  City  be  bound  by  the  appraisal  value  of  May  1. 

You  are  advised  that  the  City  is  not  bound  by  the  appraisal 
value  as  of  May  1st  and  that  It  can  require  the  bids  to  be  made  in 
accordance  with  an  increased  appraisal  value  as  of  the  actual  date 
of  sale. 

3.  The  legality  of  amending  a  legislative  action  of  the  Board 
by  a  motion  which  is  parliamentary  in  nature. 
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Clerk  of  the  Board  of  Supervisors 


Quite  obviously,  an  ordinance  cannot  be  amended  by  a 
parliamentary  motion  (see  Sec.  13,  Charter).   However,  the  parli- 
amentary motion  referred  to  in  your  letter  did  not  amend  an  ordinance 
or  legislative  action  of  the  Board. 

Ordinance  No.  285-61  of  the  Board  authorized  the  Director 
of  Property  to  sell  the  Hall  of  Justice  property  but  did  not  specify 
the  date  of  sale,  and  such  date  was  a  matter  for  administrative 
determination  by  the  Director  of  Property.   The  motion  adopted  by 
the  Board  did  not  attempt  to  amend  or  rescind  the  previous  authori- 
zation to  sell,  but  merely  constituted  a  request  to  the  Director  of 
Property  for  his  co-operation  in  postponing  the  scheduled  sale  to  a 
later  date. 

I  might  point  out  that  in  making  such  a  request  there  was 
no  involvement  with  Section  22  of  the  Charter  in  view  of  the  power 
and  jurisdiction  of  the  Board  to  confirm  or  reject  the  sale.   The 
Board  determined  by  its  adoption  of  the  motion  on  Monday,  April  23, 
1962,  that  it  was  in  the  public  interest  that  the  sale  be  postponed, 
and  it  was  within  its  power  to  make  such  sale  ineffective,  if  held, 
by  rejecting  all  bids.   The  effect  of  the  motion,  then,  is  to  merely 
apprise  the  Director  of  Property  of  this  situation  and  to  request 
that  he  refrain  from  proceeding  with  what  would  be  an  idle  act  and 
from  incurring  the  further  time,  trouble  and  expense  involved  therein 
for  all  concerned. 

Yours  very  truly, 


THOMAS  M.  O'CONNOR 
City  Attorney 


TJB:t 
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June  11,  1962 


Mr.  0.  L.  Moore,  General  Manager 
Hetch  Hetchy  Water  Supply,  Power  and 

Utilities  Engineering  Bureau 
425  Mason  Street 
San  Francisco  1,  California 


Re:   San  Francisco  Bay  Area  Rapid 
Transit  District  - 
Proposed  Market  Street  Subway  - 
Financial  Responsibility 

Dear  Mr.  Moore: 

In  your  letter  of  March  5,  1962,  you  request  legal  advice 
from  this  office  regarding  certain  questions  involving  the  proposed 
construction  of  a  San  Francisco  Bay  Area  Rapid  Transit  District 
subway  on  Market  Street.   You  state  that,  under  the  plan  now  pro- 
posed, there  would  be  construction  of  a  double-deck  subway,  one 
level  to  be  used  by  the  District,  and  the  other  level  to  be  used 
for  the  street  cars  of  the  Municipal  Railway  on  that  portion  of 
Market  Street  between  First  Street  and  Gough  Street.   On  the  portion 
of  Market  Street  between  the  Ferry  Building  and  First  Street,  the 
District  would  occupy  the  subway  structure,  while  in  the  area  between 
Gough  Street  and  Castro  Street,  there  would,  at  least  initially,  be 
a  subway  structure  occupied  solely  by  the  Municipal  Railway. 

In  your  letter  you  point  out  that  subway  construction  might 
proceed  either  by  the  open-cut  or  by  the  tunneling  method.   Particu- 
larly in  the  case  of  the  tunneling  method,  there  would  arise  a  need 
for  removal  of  unused  Municipal  Railway  structures  remaining  on  the 
surface  after  the  institution  of  underground  service,  for  the 
reason  that  large  areas  of  the  surface,  and  facilities  thereon, 
would  remain  physically  undisturbed. 
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However,  as  you  have  also  pointed  out,  under  either  method 
of  construction  there  would  be  an  interruption  of  present  surface 
transportation  by  the  Municipal  Railway  on  Market  Street  due  to  the 
physical  disruption  of  the  street  area  which,  even  in  the  course  of 
construction  by  the  tunneling  method,  would  necessitate  excavations 
at  intervals  for  the  establishment  of  stations.   These  factors 
would  result,  under  the  circumstances,  in  certain  increased  costs. 

In  this  regard,  you  have  requested  an  opinion  regarding 
responsibility  for  the  allocation  of  such  costs,  particularly  as 
concerns  the  following  two  matters,  which  will  be  considered 
separately. 

1.  San  Francisco  Bay  Area  Rapid  Transit  District's 
responsibility  for  removal  of  tracks  in  areas  not 
disturbed  during  construction  of  the  Market  Street 
subway  and  the  consequent  cost  of  resurfacing  such 
areas,  as  well  as  responsibility  for  removal  of 
overhead  street  car  facilities  which  are  not  dis- 
turbed during  construction. 

2.  San  Francisco  Bay  Area  Rapid  Transit  District's 
responsibility  for  the  cost  to  the  Municipal 
Railway  of  operating  substitute  transit  facilities 
during  the  extended  period  of  subway  construction. 

Item  1:   Responsibility  -  removal  of  facilities 

and  installations. 

Consideration  should  first  be  given  to  the  operative 
legislation  governing  the  acquisition  of  property  by  the  San 
Francisco  Bay  Area  Rapid  Transit  District.   This  legislation  is 
found  in  California  Public  Utilities  Code,  Sections  28500  through 
29757. 

Section  28953  is  the  relevant  section  of  that  act  for 
determining  the  present  question,  and  reads  as  follows: 

"§28953.   The  district  shall  have  or  exercise 
the  right  of  eminent  domain  in  the  manner  provided  by 
law  for  the  condemnation  of  private  property  for  pub- 
lic use.   The  district  may  take  any  property  necessary 
or  convenient  to  the  exercise  of  the  powers  granted  in 
this  part,  whether  the  property  is  already  devoted  to 
the  same  use  or  otherwise.   In  the  proceedings,  venue, 
and  trial  relative  to  the  exercise  of  the  right  the 
district  has  all  the  rights,  powers,  and  privileges  of 
an  incorporated  city  and  all  rights,  powers,  and 
privileges  conferred  in  this  part.   The  district  shall 
proceed  in  the  name  of  the  district  in  condemnation 
proceedings.   The  district,  in  exercising  such  power, 
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shall  in  addition  to  the  damage  for  the  taking,  injury, 
or  destruction  of  property,  also  pay  the  cost,  exclusive 
of  betterment  and  with  credit  for  salvage  value,  of  re- 
moval, reconstruction,  or  relocation  of  any  structure, 
railways,  mains,  pipes,  conHuits,  wires,  cables  or  poles 
of  any  public  utility  which  is  required  to  be  moved  to  a 
new  location.   Notwithstanding  any  other  provision  of  this 
act  or  any  other  law,  no  property  in  public  use  shall  be 
taken  by  the  district  except  upon  a  finding  by  a  court  of 
competent  jurisdiction  that  the  taking  is  for  a  more 
necessary  public  use  than  that  to  which  it  has  already 
been  appropriated."   (Emphasis  added.) 

It  should  be  observed  that  Section  29037  of  the  Act 
(Public  Utilities  Code)  provides  that  - 

"The  district  shall  not  interfere  with  or  exercise  any 
control  over  any  transit  facilities  now  or  hereafter 
owned  and  operated  wholly  or  partly  within  the  district 
by  any  city  or  public  agency,  unless  by  consent  of  such 
city  or  public  agency  and  upon  such  terms  as  are  mutually 
agreed  upon  between  the  board  and  such  city  or  public 
agency. " 

By  reason  of  this  section,  the  District  is  precluded  from  inter- 
fering with  or  controlling  the  operation  of  Municipal  Railway 
facilities  except  upon  consent  of  and  pursuant  to  agreement  with 
the  City  and  County.   This  prohibition,  located  in  Chapter  6  of  the 
statute  controlling  the  powers  and  functions  of  the  District,  is  a 
specific  exception  to,  and  limitation  of  District  powers,  including 
its  power  of  eminent  domain  in  so  far  as  publicly  owned  transit 
facilities  are  concerned. 

Section  28953  imposes  upon  the  District,  in  regard  to  any 
facilities  constructed  by  it, the  duty  of  paying  the  cost  "exclusive 
of  betterment  and  with  credit  for  salvage  value,  of  removal,  recon- 
struction, or  relocation  of  any  structure,  railways,  *  *  *  wires, 
cables  or  poles  of  any  public  utility  which  is  required  to  be 
moved  to  a  new  location." 


Since  the  above  Code  section  applies  to  any  "structure" 
which  would  have  to  be  reconstructed  in  connection  with  the  acquisi- 
tion of  facilities  by  the  District,  it  would  include,  as  part  of  the 
obligation  of  the  District,  the  removal  of  tracks  and  the  restora- 
tion of  areas  which  were  otherwise  physically  undisturbed  during  the 
subway  construction. 


;  '     . 
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It  has  been  specifically  held  in  California  that  a  highway 
is  included  within  the  meaning  of  the  phrase  "structures"  for  the 
purpose  of  determining  an  obligation  of  reconstruction. 

Anaenta  v.  Churchill, 
42  c  2d  448,  433: 

"Safety  Order  1753  (b)  is  contained  in  title  8  of 
the  California  Administrative  Code,  entitled  'Construction 
Safety  Orders,'   applicable  to  'the  excavation,  construction, 
alteration,  repairing,  renovating,  removal  or  wrecking  of 
buildings  or  other  structures. '  (Emphasis  added.)   (Cal. 
Admin.  Code,  tit.  8,  arc.  2,  §1506.)   The  repair  and f re- 
surfacing of  a  highway  would  come  within  the  phrase  'or  other 
structures'  as  a  construction  project  affixed  to  real  property." 

Western  Elec.  Co..  Inc.  v.  Colley , 
n   Cal.  APP.  770,  774. — 

Furthermore,  it  should  be  noted  that  in  the  quoted  Code 
section,  28953,  there  is  an  express  obligation  for  the  relocation 
of  wires,  cables  or  poles  at  the  expense  of  the  District. 

It  should  also  be  noted  that  any  and  all  such  facilities, 
including  those  used  in  connection  with  the  railway  lines  now 
operated  by  City,  would  have  to  be  removed,  reconstructed  or 
relocated  since  same  constitute  "structures"  within  the  legal  defini- 
tion thereof. 

Western  Elec.  Co.,  Inc.,  v.  Colley,  supra. 

In  this  connection  it  should  be  noted  that  Section  28953 
of  the  Public  Utilities  Code  recognizes  such  necessity,  in  that  it 
allows  the  Rapid  Transit  District  a  credit  for  the  salvage  value 
of  any  removed  facility.   Payment  of  the  value  of  such  facilities 
as  so  adjusted  is  thus  within  the  contemplation  of  the  statute. 

The  further  question  arises  as  to  the  meaning  of  the  terms 
"exclusive  of  betterment"  which  are  found  in  Section  28953.   It 
should  be  first  noted  that  while  the  statute  provides  that  there 
should  be  a  "credit"  for  salvage  value,  betterment  is  not  included 
as  a  factor  for  which  the  district  is  to  obtain  a  credit  as  against 
the  costs  of  relocation  to  be  paid  by  it. 
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The  meaning  of  the  terms  "exclusive  of  betterment"  must  be 
determined  upon  an  analysis  of  similar  uses  of  the  word  "exclusive." 
The  applicable  case  law  is   relevant  in  determining  that  in  this 
sense  the  word  "exclusive"  is  used  in  the  sense  of  "without  consider- 
ation for"  or  "not  computing."  Thus,  in  Dillingham  v.  Kahn,67  SW  2d 
735,  727  and  Bartlett  v.  Corliss.  63  Me.  287,  291,  similar  phraseol- 
ogy  employing  the  word  "exclusive"  was  so  construed. 

By  reason  of  the  above  construction  it  must  be  concluded 
that  any  betterment  which  would  result  by  construction  of  the  subway 
facilities  would  be  excluded  from  those  amounts,  i.e.,  salvage 
value,  which  the  district  would  be  entitled  to  claim  as  a  credit 
against  its  liability  to  pay  relocation  costs.   No  credit  would  be 
available  to  the  district  under  Section  28953  by  reason  of  any 
betterment . 

A  further  reason  for  the  charging  of  the  removal  and 
reconstruction  costs  to  the  District  under  such  circumstances  is 
that  there  is  a  policy  against  allowing  unused  facilities  to  remain 
within  public  streets  after  their  use  has  been  discontinued. 

See:       Mann  v.  City  of  Bakersfield, 

192  Cal.  App.  2d  424,  428. 

Also  see:   West  Penn  Railways  Co.  v.  Pennsylvania 
Public  Utility  Commission, 
15  Atl.  2d  539,  544. 

Hence,  in  answer  to  your  first  question,  San  Francisco  Bay 
Area  Rapid  Transit  District,  on  the  acquisition  of  any  right  of  way 
or  other  property  acquired  by  it,  would,  in  my  opinion,  be  required 
to  compensate, in  the  manner  and  to  the  extent  discussed,  the  City 
and  County  for  the  removal  and  reconstruction  of  all  facilities, 
including  streets  and  overhead  installations  as  well  as  tracks  and 
other  installations,  even  though  same  were  not  physically  disturbed 
during  subway  construction  but  would  have  to  be  removed  at  the 
conclusion  of  the  construction  project,  since  same  constitute  a 
part  of  the"removal,  reconstruction  or  relocation"  involved  in  the 
moving  of  a  facility  to  a  new  location  under  the  provisions  of 
Section  28953. 

Item  2:   Responsibility  -  cost  of  substituted  transit  service. 

Regarding  the  second  question,  inquiry  must  be  made  as  to 
whether  the  cost  of  operating  substitute  transit  facilities  during 
an  extended  period  of  subway  construction  constitutes  a  "taking, 
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injury,  or  destruction  of  property"  for  which  the  District  must  pay 
damages  under  the  above-quoted  Code  section. 

The  rule  is  recognized  in  California  that  in  an  action 
arising  out  of  the  taking  or  damaging  of  property  as  part  of  a  public 
improvement,  there  may  be  recovery  of  temporary  damages  suffered 
during  construction  in  the  case  of  either  unnecessary  and  substantial 
temporary  interference  with  property  rights  or  "an  actual  though 
temporary  invasion  of  the  right  of  possession  of  private  property 
during  construction." 

People  v.  Avon ,54  Cal.  2d  207,  228. 

Under  the  rule  of  this  case,   it  must  be  held  that  com- 
pletely preventing  the  use  of  Market  Street  by  all,  or  by  a 
particular  type  of,  Municipal  Railway  vehicles  would  constitute  an 
actual  temporary  invasion  of  the  right  of  possession  of  private 
property  of  the  City  and  County,  i.e.,  property  held  in  a  proprietary 
sense.   The  costs  of  substituted  service  occasioned  by  the  rerouting 
of  the  blocked  vehicles  during  the  course  of  construction  would 
therefore,  in  my  opinion,  be  recoverable  and  chargeable  as  an  item 
of  cost  under  Section  28953  of  the  Public  Utilities  Code. 

It  has  been  specifically  held  that,  on  a  relocation  of 
railroad  facilities,  "the  temporary  track  proposed  and  to  be  used 
*  *  *  while  permanent  changes  are  in  the  course  of  construction"  is 
a  properly  chargeable  item  of  damages  in  an  action  in  eminent  domain. 

Northern  Pac.  R.  Co.  v.  Union  Lumber  Co., 
137  Pac.  306,  308. 

See,  for  a  similar  conclusion  compelling  payment  of  costs 
of  utility  relocation  on  a  much  less  explicit  statute,  - 

Baltimore  Gas  &  Elec.  Co.  v.  State  Roads  Comm'n, 

214  Md.  266;  134  A.  2d  312,  particularly  319. 

The  answers  which  have  been  given  to  your  inquiries  have 
been  based  upon  an  interpretation  of  the  relevant  statutes  governing 
the  powers  of  the  San  Francisco  Day  Area  Rapid  Transit  District. 
Interpretation  of  said  statutes,  in  the  absence  of  any  court 
decision  thereon  or  any  legal  precedent  based  on  similar  statutes, 
necessarily  requires  a  prediction  as  to  the  future  legal  position 
which  may  be  taken  by  the  District,  and,  in  the  event  of  litigation 
regarding  such  interpretation,  of  what  determination  would  be  made 
by  the  courts.   It  would  be  far  preferable,  in  my  opinion,  if  the 
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relationship  between  the  City  and  County  of  San  Francisco  and  the 
District  regarding  this  important  question  of  relocation  of  utilities, 
could  be  determined  by  a  contractual  instrument  defining  the  rights 
and  obligations  of  the  two  parties  in  relation  to  the  construction 
of  the  projected  subway. 

This  agreement  should  also  cover  the  duty  of  the  District 
to  pay  for  any  relocation  of  the  facilities  of  the  San  Francisco 
Water  Department  which  might  be  required  in  connection  with  this 
project,  as  well  as  any  other  City  facilities  which  might  be  so 
affected. 

Placing  the  allocation  of  such  responsibilities  on  a 
contractual  basis  would  provide  assurance  in  the  future  that  the 
needed  relocations  would  be  carried  out  as  originally  contemplated 
in  accordance  with  a  concurrence  between  City  and  District  as  to 
the  exact  extent  of  District's  obligations  under  the  law.   Further, 
such  contractual  arrangement  would  also  secure  the  rights  of  the 
parties  in  the  event  of  any  future  repeal  of  Section  28953. 

I  therefore  recommend  that  a  contractual  arrangement  be 
undertaken  between  District  and  City  in  connection  with  the  initial 
approval  of  the  revised  rapid  transit  plan  so  that  there  would  be  a 
clear  understanding  regarding  these  important  features  of  the  plan. 

This  office  will  be  pleased  to  consult  further  with  you 
regarding  this  matter. 

Yours  very  truly, 


THOMAS  M.  O'CONNOR 
City  Attorney 


cc:   The  Honorable  James  Leo  Halley 
Board  of  Supervisors 

Mr.  Robert  C.  Kirkwood 
Manager  of  Utilities 

Mr.  Vernon  Anderson 

General  Manager,  Municipal  Railway 

Mr.  J.H.  Turner,  General  Manager 
and  Chief  Engineer,  Water  Dept . 

Mr.  John  M.  Peirce 

General  Manager 

Bay  Area  Rapid  Transit  District 
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Letter  No.  62-19 


October  1,  1962 


Mr.  Robert  J.  Dolan 

Clerk  of  the  Board 

235  City  Hall 

San  Francisco  2,  California 


Subject:  Citizens  Advisory  Committee, 
Urban  Renewal  -  Legality  of 
Appointment.  File  No.  343-62 

Dear  Mr.  Dolan: 

This  is  in  response  to  your  letter  of  September  25,  1962 
in  which  you  request  my  opinion  on  the  following  question  presented 
by  Supervisor  James  L.  Halley: 

"Under  the  regulations  of  the  Federal  Urban  Renewal 
and  Housing  Act,  which  require  the  appointment  of  a 
citizens  advisory  committee  under  the  provisions  for  the 
workable  program,  can  a  private  organization,  such  as  the 
San  Francisco  Planning  and  Urban  Renewal  Association,  be 
appointed  by  the  mayor  of  San  Francisco  without  legislative 
approval  to  perform  the  functions  and  duties  of  said  citi- 
zens advisory  committee?" 

Insofar  as  federal  law  is  concerned,  Section  101(c)  of  the 
Housing  Act  of  1954  provides  in  effect  that  in  order  to  receive  fed- 
eral assistance  in  urban  renewal  activities  the  community  must 
present  to  the  Housing  and  Home  Finance  Administrator  a  workable 
program  for  community  improvement  and  that  based  on  his  review  of  the 
program  the  Administrator  must  determine  that  the  program  meets  the 
requirements  of  the  law  and  certify  to  the  constituent  agencies 
affected  that  the  federal  assistance  may  be  available  in  such 
community. 

The  federal  law  does  not  specify  a  requirement  for  a 
citizen's  participation  or  advisory  committee  as  a  requisite  com- 
ponent of  a  workable  program.    This  is  an  administrative  requirement 
of  the  Administrator,  but  the  Administrator  has  not  promulgated  a 
specific  rule  as  to  the  precise  nature  of  the  committee  or  its  exact 
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composition.   The  general  test  is  that  the  committee  be  officially 
designated  and  that  it  fulfill  the  general  citizen  participation 
requirement  of  the  Administrator.   Thus,  in  a  document  issued  by 
the  Administrator  in  January  1962,  entitled  "Answers  on  Citizen 
Participation  .  .  .  Program  Guide  7"  it  is  pointed  out  on  pages  1 
and  5: 

"Experience  has  demonstrated  that  effective  citizen 
participation  over  the  extended  period  necessary  to  carry 
out  a  successful  Workable  Program  is  based  on  an  active 
citizens  advisory  committee  that  is  community-wide  and 
representative  in  scope,  officially  designated  by  the 
mayor  and/or  council,  in  accordance  with  local  custom. 
The  designation  of  such  a  committee  is  a  Workable  Pro- 
gram requirement. 


"The  requirement  is  that  there  be  an  officially 
designated  committee,  with  community-wide  representa- 
tion, whose  primary  function  is  to  serve  as  the  focal 
point  of  citizen  participation  in  the  broad  community 
improvement  effort.   Any  committee  that  meets  this 
requirement  is  acceptable" 

Insofar  as  our  local  law  is  concerned,  the  power  to  offi- 
cially appoint  or  authorize  the  appointment  of  a  committee  to 
represent  the  City  and  County  of  San  Francisco  is  a  residual  power 
of  the  Board  of  Supervisors  under  the  provisions  of  Section  9  of  the 
Charter.   The  Board  of  Supervisors  exercised  the  power  of  authoriza- 
tion by  the  adoption  on  December  13.  1954  of  Resolution  No.  15030 
(Series  of  1939)  which  is  entitled  ^Requesting  His  Honor  the  Mayor 
to  Appoint  a  Citizen  Participation  Committee  for  Urban  Renewal.   The 
authority  delegated  to  the  Mayor  to  appoint  the  citizens  participa- 
tion committee  is  broadly  phrased  and  would  not  by  its  terms  preclude 
the  appointment  of  an  organization  such  as  the  San  Francisco  Planning 
and  Urban  Renewal  Association  to  perform  the  citizen  participation 
functions.   It  reads  as  follows: 

"RESOLVED,  that  His  Honor  the  Mayor  be  and  he  is 
hereby  requested  to  appoint  a  Citizen  Participation 
Committee  for  urban  renewal  to  be  composed  of  citizens 
of  the  City  and  County  of  San  Francisco  who  shall  serve 
without  compensation  and  who  shall  dedicate  themselves 
to  the  task  of  an  active  implementation  of  a  civic  pro- 
gram to  eliminate  all  slums  and  substandard  housing 
within  the  corporate  limits  of  said  city  and  county, 
and  to  modernize  and  redecorate  existing  structures 
of  all  kinds  to  the  end  that  San  Francisco  shall  con- 
tinue to  be  an  attractive,  healthful  and  safe  city  in 
which  to  live  and  conduct  business;  .  .  . 
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The  obvious  intent  of  the  resolution  considering  its 
provisions  as  a  whole  is  that  the  Mayor  appoint  a  citizens  partici- 
pation committee  that  would  satisfy  the  federal  requirements  for 
citizens  participation  in  a  workable  program  for  community  improve- 
ment.   If  the  Mayor's  appointment  pursuant  to  the  resolution 
satisfied  this  basic  intent  and  objective  of  the  resolution  he  was 
acting  within  his  delegated  authority  and  specific  approval  of  such 
appointment  by  the  Board  of  Supervisors  was  not  legally  necessary. 

In  this  connection  it  is  to  be  noted  that  in  the  Workable 
Program  for  Community  Improvement  for  the  City  and  County  of  San 
Francisco  for  1961-1962  that  was  submitted  to  the  Administrator  for 
approval  and  certification,  the  San  Francisco  Planning  and  Urban 
Renewal  Association  was  specified  as  the  officially  designated 
citizens  advisory  committee  for  the  City  and  County  of  San  Francisco. 
This  workable  program  containing  such  specification  was  approved  by 
the  Board  of  Supervisors  by  Resolution  No.  577-61  and  was  also 
approved  and  certified  by  the  Administrator. 

Under  such  circumstances  it  is  my  opinion  that  specific 
approval  by  the  Board  of  Supervisors  of  the  appointment  of  the  San 
Francisco  Planning  and  Urban  Renewal  Association  to  perform  the 
functions  and  duties  of  the  citizens  advisory  committee  was  not 
legally  necessary  either  under  local  law  or  under  federal  law  or 
regulation. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 
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